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7.0 Liability and ¥ndemnification
7.1 Limitation of Liabilities

With respect to any claim OF gnit for damages arising out of mistakes, omissions, defects m
{ramsmission, interruptions, failures, delays or errors occurting in the course of furnishing any
sarvice hercunder, the liability of the Party furnishing the affocted service, if any, shall be the
of two hundred and fifty thousand dollars ($250,000) or the aggregate anpual charges

imposed to the other Party for the period of that particular service during which such mistekes,
omissiops, dofects i transmaission, mteruptions, faflures, delays or errors ocours and continues;
provided, however, that any such mistakes, omissions, defects in transmission, imtesruptions,

" failures, delays, or crors which are caused by the gross negligence OF willful, wrongful act or
omission of the complaining Party or which arise from the use of the complaining Party’s facilitics
or equipment shall not result in the irposition of any ligbility whatsoever upon the other Party

firnishing service.
7.2 Neo Consequentlal Damages

EXCEPT AS SPECIFICALLY PROVIDED IN THIS AGREEMENT, NEITHER PARTY
WILL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL,
CONSEQUENTIAL, OR SPECIAL DAMAGES SUFFERED BY SUCH OTHER PARTY
ANCLUDING WITHOUT LIMITATION DAMAGES FOR BARM TO BUSINESS, LOST
s . SUFFERED
PARTY), REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT,
WARRANTY, STRICT LIABILITY, OR TORT, INCLUDING WITHOUT LIMITATION
NEGLIGENCE OF ANY XIND WHETHER ACTIVE OR PASSIVE, AND REGARDLESS

sUca OTHER ) PARTY'S SUBSIDIARIES AND AFFILIATES, AND THEIR
RESPECTIVE OFFICERS, PIRECTORS, EMPLOYEES, AND AGENTS) FROM ANY
SUCH CLAIM. NOTHING CONTAINED IN THIS SECTION WILL LIMIT EITHER

73 Obligation to Indemnify

73.1  Fach Party shall be indemnified aod held harmless by the other Party against claims,
Josses, suits, demands, damages, costs, CXpenses, including reasonable attorneys’ fees
(“Claims™), asserted, suffered, or made by third parties arising from (i) any act or
omission of the indexnnifying Party in connection with Its performance of non-
performance under his Agreement; znd (ii) provision of the indenmifying Party's services
or equipment, including but not limited to claims arising from the provision of the
judemnifying Party's scrvices 1o Its end users (e.g., claims for interruption of service,
quality of service or billing disputes) unless such act of ouission was caused by the
negligence or willful misconduct of the indemmified Party. Each Party shall also be
indemnified and held barmless by the other Party against claims and damages of persons
for services furnished by the indcmnifying Party or by any of its subcontractors, under
worker's compensation laws or similar statites.

732  Each Party, as an Indemnifying Party agrees to relcase, defend, indemnify, and hold

harmless the other Party from any claims, demands or suits that asserts any mfringement

or invasion of privacy or confideatiality of any person Or persons caused or claimed to be

caused, directly or indirectly, by the Indemnifying Party's employees and equipment

associated with the provision of any service herein, This provision inchudes but is not

limited to suits arising from unauthorized disclosure of the end user’s name, address or
telephone pumbex.

NewSouth Communications Corporation
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733  ALLTEL makes no warranties, express or implied, concerning NewSouth’s (or any third
party’s) rights with respect 0 intellectual property (including without limitation, patent,
copyright and trade sccret rights) or contract rights associated with NewSouth’s
snterconpection with ALLTEL’s network use or receipt of ALLTEL services.

734 When the lines or services of other companies and camers are used in establishing
connections 1o and/or from points not reached by a Party’s lines, neither Party shall be
Liable for any act or omission of the other companies Of Carriers.

7.4 Obligation to Defend; Notice; Cooperation
- " Whenever a claim arises for indemmification under this Section (the “Claim™), the relevant
Tndemmitee, as appropriate, will promptly notify the Indemnifymg Party and request the
Indemnifying Party to defend the sare. Failuie 1o 50 potify the Indemnifying Farty will not

Indemnifying Party will have the right to defend against such Claim in which event the
Indemnifying Party will give writtep motice to the Indemnitee of aceeptance of the defense of such
Claim and tbe identity of counsel selected by the Indemnifying Party. Except as set forth below,
guch notice to the relevant Indemnitee will give the Indemnifying Party full apthority to defend,
adjust, compromise, or settle such Clabm with respect to which such notice has been given, except
to the extent that any compromise or scttlement might prejudice the Intellectual Property Rights of
the relevant Indemnities. The Indemnifying Party will cansult with the relevant Indemmitce prior
to any compromise or settlement thet would affect the Intellectual Property Rights or other rights
of any Indemnitee, and the relevant Indemnitee will have the sight to refuse such compromise or
settlement and, at such Indemnitee’s sole cost, 10 take over such defensc of such Claim. Provided,
however, that in such event the Tndemmifying Party will not be responsible for, nor will it be
obligated to indemnify the relevant Tndemnitee against any damages, costs, EXpenses, or labilities,
including without limitation, attorneys® fecs, in excess of such refused compromise or settlement.
With rcspect 1o any defense accepted by the Indemnifying Party, the relevant Indemnitee will be
entitled to participate with the Indemmifying Party in such defense if the Claim requests equitable
relief or other relief that could affect the rights of the Indemnitee and also will be entitled to
emplay scparate counsel for such defense at such Indemnitee's expense. In the event the
Indenmifying Party does pot accept the defense of any indemnified Claim as provided above, the
relevant Indemnitee will have the right to employ counsel for such defense at the expense of the
Indemnifying Party, and the Indemnifying Party shall be lizblc for all costs associated with
Indemnitee’s defense of such Claim including court costs, and any settlement or damages awarded
the third party. Each Party agrees to cooperate and to cause its employees and agents to cooperate
with the other Party in the defense of any snch Claim.

REDACTED

NewSouth Communications Corporation
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LIMITATION OF LIABILITY FOR INTERRUPTION OF SERVICE FOR REQULATED TELEPHONE
COMPANIES: AN OUTMODED PROTECTION?

NAME:RmdiLan-SudI

SUMMARY:
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TEXT:
[*6291 .

. Historically, local telephone companics have enjoycd 2 broad limitation of lisbility for scrvice gutages. This
protection evolved along with the strict oversight and regutation that characterized the pmd:vemmxe

tekecommunications {ndustry undergoes regukmxytcfotm,bowcvcr,dnhkmicwis for Hmitation of lisbility mey no
langcrcxist.'!‘hcmthmofdﬁlmmetplmudwmmblundnphningxo{linﬁuﬁmoﬂhbﬁhymabpw
xcguhtionmddiwnuc:publicpoﬂcy considerations for the ptct:ctiomNat,ﬂr:wanﬂm the Justification for
lhnitnlionoflhbilityinﬁmcontcxlofﬂ:cmﬁumnofuﬁli:yu;uhﬁon.?‘mnﬂy,ﬂtmﬂmrugxmﬁ:&tdwgﬁc(bc
dmmdcshiﬁinxbcmmcoftckphomreguhﬁon,nmodiﬁcdliﬁnﬁonnfﬁnbﬂityudﬂ'pmvhioniuﬁll\vumxtcd.

L Tomoduction
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compldclydcvuuwdmccommnﬁaﬁom&cﬂhy;wﬁchhdmﬁndymumdlnddhomd@w3.5mimonalh
daily. DZARalhnﬁu.dxdsmgcwupkklymspwdednkpbommimmmdﬁmnthcmmwdmmwe:m
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- ares still had disrupted service. n3
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exculpatory language {630} &xiuuﬁﬁﬁluiwahdscminniscomocconnnkﬁon- n6 Relying in lerge part upoa

xppcuxtccomtufﬁmcd. n1mmthMnbm.mmdeanuhgw@AMu
pkadcdpmsamdaulidameohcﬁcnbuodonmo(hcrsecﬁonofmimilhw, ng
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. Mm;u‘mmmmmimmwmmwmﬁmmmm
mmmcowmwmmmﬁwwmmm plt In ex [*631) change, many
mm-lmmguhMuﬁlitymhniq.ﬁmiﬁnzmmmyddnmguagxinnmﬂiﬁadewyavoidingmcinpmxdonof
such costs into customcy rates. nllButmidmkpbwc:eguhﬁcu.whichmpramthcb\ndmhtlinﬁnﬁonof
li-bilitysmmallcvim:,islhimn&mﬂxconpeﬁdunmddacguhﬁmmwmwmnoﬂbebdumy,
MMMumwwmmbmhwwmmthhmﬂaﬂcmmm nld
th,dthonghdxdchwofndq)boncoompmymgnhﬁonisxbatin;atthcmlcvﬂ.thclimimionofunmﬁtyﬁn
perists in most jurisdictions.

mwmmmmﬂuﬁmdmm@h"s&apy@kﬁtbalopaxﬂumhphmww

mmmwmrmn@wmoﬁgmofwﬁnﬁuﬁmqumhm
mguhﬁﬂnmdprwidamomvkwamszmofwmunﬁfnimofﬁxbiﬁtyprmm nl4 Part 11 atso discosses

opersting telcphone compsny mguhtson,nlbcumdxwmcmodxﬁuﬁw- nl? Part V conclodes that cven inlight of
smmnguwdsmmmmmdﬁtﬁmmﬁmofmnhymiﬁmvﬁ&smvﬁnmdmbknﬁmﬁw
hmgupmwcﬁonhnmmnkdmmofwandormmuﬁww&ffibyuuﬁlﬁy. nl8

11. Background: Historics] Origins of Telephone Regulation and the Limitation of Liability

Many telephonc company tariffs contain Umitstion of Yiability language which pratects the corponticn fiom
damage chhm:ﬁﬁngﬁomcxmo(omhﬁwinmvicc. le’Iwcpmvklomcmhcdu 2 compo [*632} mentof
the regulatary structure oftelephony. 020 This section traces tho evolution of telephone regulation, the genesis of the

ﬁmih&ono(ﬁabﬁkymccp(.mdﬂtwigh&ﬂmjudichryhunmﬂdcdmhcm
&Tclcpbouckngnhﬁm

umfedaﬂconnnnniaﬁom(]omi;:m nﬂwhﬂ;raguhmryoomnﬁssiMinachmtzwmocmcimum
openations of telephone compamct. n24smmtypiallychssifyoaponﬁmswhichpmidctdcphmnmviocu
mgnhwdmmpd&u,mbjcctmgommuhgmomdgmcfopatﬁmnmdummﬁnz. nls
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ttgullkthcinmmmopmﬁomofﬁwmunﬂtclcphonzmmpoly. n26Aumgpmedntilixy.uqu>boncoonpmyis
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{*633] the vegulatory commission ul? Ww,mmmmmage&iuc@hxsbodﬂprﬁcpoﬁcyo(
universal service, n28 and used rats of retum regulstion mﬁmambddizedp:idnzmudummmmemomkd
resideatial service. 530 A
sz\mdcxlyinggodofmiv'cndmﬁocw@cpmvisionof i pmdouofwvioeuwambkmc:.
031 In 1982, however, gWaMmﬁtmﬂliﬁptionugdmtAT&Tmnlwdindwdivauncof that company and the
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regutatory reforms. ﬂsh@hmybonmimsﬁnminﬂinmcmkofmwdﬂmuhpm] phone

’ Suidnuofxmmgnhﬁm.bowqm.wwdcéhmnyjmis&cdomwdmaﬁvepuudipmof

xcgulamo#cxsighthﬂudinzpﬂocctp. 137 incentive, n38 ot rate stabilization regulation. n39
Ahbughadmﬂcddkmﬁonofmcpoﬁcydﬁﬁhmmukphoncngnhﬁonhwtllbcyvndtbc;cupcéfﬂﬂs

m@mammwmwaxwp&ammﬁmqumamw
Wofcvﬂmﬁnglimihﬁonoflhbﬂiw.dmWchnqdakﬁaofﬁhmmfmﬁonmw:quhm

cmmdnm:ninawedabnityfa ooupanitswmuinmmd.mdlmicwdubﬂitybonhcnm nd0

: Twammisﬁagmﬂywm-mnhgofmcwﬂmofuphﬁonmbdmkpbomw p4l

Whﬂcsﬁwnﬂkywmmiuhmhvnwmﬁniuﬁmdmbﬂ!tyutﬁwdofunyof:hcscncw:cgulimy
vhns.scvatlmuhnvcinpowdqmﬁtyofmvicesundudsu;componmtufmo:eﬁcxﬂ:lcrchﬂ:don. nd2 Other
quxutyovcxﬁglummmbcmyedpww [+635] large outages. M;’al'oxwmph.inmuﬁoawthc
Hinsdale fire, Wﬁ:ﬂﬁmﬁ@m&m&nmﬁﬁonmcwdanﬂcmuﬁnswﬁnmwmm
rcspomcpxooedmcl- n45
Anodwtpaﬁnanmdhuaaﬁnganxmvnhofﬂminaawﬁxumoummbﬁwwmpcﬁﬁonbth:mmylocd
ukpboncmnpuniﬁh«cxpl«ddwmﬁwmuﬁng(aﬂcdmmdmky)mmlmrdhhiﬁqmdamw
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regulatory environmest, n49mnningvimnllymchmseﬂ nSOdcspi&ndxcdmdmguhm-muha.

B. Limitation of Liability Clauses

1. Taxiffs s Force of Law: Source of Limitation of Lisbility Claus<s

Atclcphonccampmfsotﬁdaluﬁﬁ'bindsbomﬂmcompmymdinmbmm n54Mostoom5tooognizctbc
dclcgaﬁonofuudmitybymclegishmmtbcmﬂitywnnniﬁion. lndholdthndxchﬂﬁcncwvclydicumthccxwm
of the atility’s duty to its customess. nﬁm:fmc.whmaﬁninﬁwoflhbﬂitymhhpmpﬂlqupmvcdwmc
jmisdicﬁomxcg‘uhmbody.macmunbo\d&nﬁabﬂitywiﬁom. ifrcuomblc,opmmmlimitthctclq:hom

Inclusion of uriﬁp:ovisionsﬁnithndcphoncwiymylhbﬂitycvolwd frofa doctrines cstablished in telegraph
law. uS7 InPrimrose v. [*637] Wostem Union Telegraph Co., 258 » scaninal case in telegraph regulation, the US.
WWWW&W&WW@WMWan 159 The Court
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ummhsiom.thcmagpmiaamrbtbcapedcdmamnnhlpoknﬁiﬂyunlinﬁwdﬁlbﬂityfatwbm’bds

\ilnabknmgcinunfo:umb‘cqmnmm. n62

}ﬁxwdaﬂy,mmyiuﬁsdicﬁommoogubedtthuidpmquoofﬁniwd&bﬂRyuaoonpmofmebmmwd
cmmicﬁoasoftzlcpboncxeguhﬁon. nﬂFotcnnq)\e,inCorreﬂv.OhioBcho, n54 an Ohlo appellsts court
powed: .
Apuh!icuﬁlityis,bth,tegnhwdmictlyininopatﬁon.kmmmdpxivﬂcgdwhidmﬂﬁwsctkundcrmdimry
——contractsal relations are curtiled by provisions of the statutes. Its lishilities arc likewisc regulated and limited by
pruvisioasotﬁmmmm.mmyism:iweitmndenmvkctﬁodhzlhwblk,tbcmﬁshumphmmd
cmnolhﬁ:ordgbpmixﬁuﬁce.mdW,hwuiduaﬁonofmchmguhﬁou:ndwummﬁtbﬂityismd
xhouldbcdd'm&dwdilnﬁtgd.!naml(is:mxttaofconmct.ondxconchwdbytbcnﬁlilymdooﬂxomn'bym
summcnﬁnanﬂofindﬁzm: nbs - .

clause is binding. n61ﬁcmmmddc&(mmmucmﬁnhnngmfnpptwﬂohﬁmluﬁmofmhmty
ckuschonmbuodonﬂwwwmuﬁﬂdcfma@clcplduqddxuﬂﬁymdmnmotbammhds
exists for 8 cause of action. 068 ,

3. Types of Limitation of Lisbility Clauses

wmmmnywmawwmmm-mmmmdmmmm
hngmgenndchnndctoftbacchmavada;mgjuﬁsdicﬁm& 69 A majority of states limit telepbone company
mmqf«mwommnxcbawofmomﬁc;w&nﬁu&mhpp«bi~u70$ocnjuxi:dicﬁoul
mx&xdisﬁncﬁouihsodondmkwlofmdmahmg\xphommmcumihﬁoqodyﬁﬂ»phhﬁﬂﬁﬂsbm
mncgﬂgme.oxwﬂﬁdormnmmviw.‘n?lomajqxisdkﬁomd&inpﬁsbthégypcofnlitmbcw
mmwwa.m-ummmwmmuuﬁmwmwmm
teodes. nT2 Genezally, limittﬁonofﬁ:biﬁtydoannt:pplymdmdwshvolvins illagality, or fraudulent, wilful, o
wanton miscondnct. n73Formnlec.!h¢:()liﬁur[‘639] nkMﬁcUﬁliﬂuComﬁnhnpsonnﬂpmdamb
xzquixinsmimtoinfotmcnmmctstbﬂdnﬁmihﬁonoﬂhbﬂitymlcsdqnmwplywsimnﬂowinvohin;wﬂfu!
uﬁscond\ﬁ.&ngdnlmconduct,orviohﬁoasofﬂnhw. n74 .

Mmmmny.mmmﬂkymmnﬂdnmmwﬁniuﬁmofmnhyw&tmwmm
courts sustain thels validity. n?SAncvdmﬁouofﬁniroonﬁnwdlypﬁabﬂitynmtbowcm,quwddm
mmmdwmmwwm&mﬁmumlmwlhﬁnﬁmmf@ommnxrvcytdmpolicy
justifications foc fimitatioa of Hability provisions. .

4. Justfying Limitation of Liability foc Regulated Utlities

‘ﬂu:winingncnufmdwn&mxxi{baﬂﬂnﬁuﬁonofﬁnbﬂhyWWRMdcpmdszvuiuyofwh&poﬁq
:m‘mmmummmmwmmamwmmm n76 Primarily
mM&Wn-W:Mof&Wthuwmmﬁmhm

W&wmdm&rmn&mwmm, 79 and acknowlodge the inability to foresec damages

nhwdmd:cmnmiuionkofwgawm\mhnwnammmdnhn 20 ‘This section considers those

theorics associated with regulation and rate mhngthathmbomme&mmfy Vimitatioa of liability. [*640]
A.Ijnﬁtcd[jsbai(yiscompcnudonﬁanﬁctchuhﬁcn

mbuicmmywpmdngmlpumchmr«amgaukmﬁommmn@mi;mnpmk
mﬂicy.bemgmwymmmamwmmmmwmwofmmmmmnw
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bcrcgulaecd;ndlhni!cd:smitsﬁnhﬂiﬁc&' nslmﬁmiuﬁonoﬂizbﬂityism!osommmt,umuymm
cquinbkbahnocbctwunﬂwbawﬁﬂmdhn&usofmguhﬁm n&wwm&hpm&kmpﬁdpkw

pgogavdcvotdmpuhﬁcmm:mih'whichtbcpublichnmhmtd.mnumtbcpnblkminmdhdmusc,

wlﬁchcanbccanmmdbydwpubﬁcforunoommpod nt3 )

mWWWcWMMN@W%&M@qumWW
bmhmmblc;ndgdeqnxwm nMMthcu!cpbonccoupmyizinlchuofooxponﬁommicﬁyWin
it:righsundpﬁvﬁommdmmmhmbcmhm&nmmtbcdwoﬁumticknnwuexpos\nc|o

. _Atckphone cow ctnndbesdwﬁvcabuﬁuauwwnhhmquimdmoﬂ%mﬁvmdmvbcwithom
wclg)ﬁngmcantxgﬁnn —:fit of sorving & particular customer. nBGAOHIanixuppdhtcanm,dimnﬁnuhk
ﬁcmyhﬂwemta&ofﬁnﬁmdﬁxbﬂityfaamindi:cmyﬁsﬁmuddmboqumecrcguhmmdmmh

application, but in exchange rammmpoéxmnny.mmpmdonwmumbcmuhedmmm
xminuxmptedctpcrfoctqualitymicc. 90
B.Uniﬁcdwbﬂityuahtcco@oml

Mot frequeatly, cousts refer to the interrelationship ‘between potential liability and rate structure a3 justification
fotﬁminﬁono(ﬁahﬂkyﬁo(mﬂiia- wXWUS.S\xpmanuntinWmUnionv.EuﬂcBm&Go, n92
Hnﬂmdlukgxxphmmp‘n}’ldmxou-bﬂkyfotmmeqivedw xﬂBImﬁecBundoix.wﬂtingfctﬂ:c
-ij,mMWWoIWmmwmdummmemdcpartﬁomit

Texmipals Corp., wsmwmhmgcmnmmmwwwﬁmmm
mkwmwiﬁkmmndonﬂmmdathndhzmatdzcmlpamychuédnﬂapﬂymxdkwdx:...anictoﬂhc
apmofmhgmdfwwmqfwdmp,mdkhammbkmwwmud' 096

nmgod:ofunifou-uxitymdoqudhyﬁc;ddiﬁowpdnciplcsoftzlcphoncmguhﬁonmdnmmﬂngam
imp“.ahclinﬂuﬁonoﬂiabﬂﬁy. 597 Tha Count in Esteve Bros. wSmphstddxcmﬁfmmmndaaimimmy
nppﬂu&ouo(mﬂnyuu,mdhddlhnmirdmﬁtydamndcdm&cnmuwtindwhﬁﬁbeﬁnmhkpllndlam
ofﬂmcompnufﬂhbi\itymdduty. wmmammmmwwmmowmmm
momh&m&amhwdmmmpwdwkcmidaamwmddmiwmwcwommin
effect, {*642) pxovidaqutnlhuunmtmtpaxicuh:dnuofmmﬂx n100

economical
tbolhniuﬁonofﬁ-bﬂilynng’ewdpolkyinsctﬁnsm nlOSﬁm.thcoozntcw!dnotgnminuﬁufordxnup
asue:ultofmlqahoncmvioeumc;ndtbgn!thﬁxﬁngmcpolicyofeoommicdulcpboncum nlo4

corpocsban
madedawﬁcumwdﬁmlomwwgmcﬁhumwi&pmmmmupoclﬂcloaﬁonor
customer. nloalmud.eelcphoncconqnnlah\t'udu:ymmnn_['ﬂn custorners within their franchise area.
ccopomic impact on the sverage Mecpayct. all0

» Bmtdmd&bﬁh@mm&blynwm,md&mcbﬂknmofm p111 For cxample, in & case
“where a business uwnamxghtdmgdfor!owmﬁﬁnzﬁomtbmzhry. nﬂzginxxmlcpboncaxnpmycnployec
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ncgligaﬂyhggcdﬁtlinﬂwnmdﬁdwﬂ)eaklmsynmalmiﬁnﬂommefappahbddthﬂifunﬁmiwdlilbmtyb
phcdmp%&uﬁﬁﬁustqﬁmMmﬂk.&cgmdpuhﬁculwhdcwumwmcbm nli2
Bcctusésint!:lcgishmrc!Ww’ﬁw;onmﬂsﬁwlwhhﬁnwofsdﬁnamlombkuk&mmmkdomhwﬂt
w»wmmmnﬁnhnimﬁmmdmmmnmwmwhnu a113 For canple, il
uwmmqmwmmmmmﬁmmymmdmmumgm
con,mm&hnmofmnnmguhﬁou.wuldulﬁmmlybedﬂﬂzdwadlnmplya. n114 This basis for
mvdyaphnuupwcouq)&xﬁaBdecplymhedhnnnoﬁmmdmmy&rlfwmmmmﬂudy
burdens afl netcpayers. ’
_ﬂmeWmMmemﬂm&ﬂkydmmemmmp
mwwmmmmmmmwmmuw«ypm pl15Tnthe
. mwnofdnbchnnhgia!bun&ofﬂxchsttwdy nlledmo.ccclcr-ﬁnamovcm son in -
telecommunitations, nll7hawwa.mcfmmdlﬂmmdnﬁnmkfmdﬁsﬁnﬁudm:éqxﬁrctcma;quﬁny. 118 The
rmmmmmmdmmmmum&mowmmmm
0119 [*644) :

TIL Apalysis

A Present Day Justification: Is It Ceteris Paribus? ni20

MﬁgﬁﬁumfmmtthnmfmmdmdeWWﬁmhmemFm
mﬁwlmhmb@almwwhﬁnwmthmwyww&w@cﬁdmmww
p;xﬁdpaﬁaulndau&dmupbaiono(mwoduwmapabmﬁa. nlzlSccond,bcmh:ddivaﬁmo{
AT&TM!WM;W:WEWWMM anZTbebmhxpotAT&T. n123 the formation
of the "Baby Bells,” nlumddxmaamdmﬁmofmcundiﬁcdl"mﬂ}udm 2125 created 8
msfarm:tiOninmamdxodOWoﬂckpthegph&m- n126lnﬁghtofthacvayui6alchhgu,p(¢vhmx
jmﬁﬁaﬁwsrummmmuﬁmﬁommhﬂitymaﬁwﬁm. :
l.DoﬁnBawﬂMBMSﬁﬂBahnw? h

As indicated fnpant I, nn’loncot&cwmmwndofthcjmﬁﬁadgnfotﬁniuﬁonofﬁabmtyhthchhwc
bctwocndxb\ndan:ndba)cﬁt,sof:eguhﬁoc. anSInmcummtcnvimnmLhowcvmunnymw
cmmmmmwmwwmmmﬂwmﬁﬁmmdm 0129 and the
lcssmcdbnxdcnuuynolmgetjuﬂifysuchnmidlhninﬁonof&biﬁty. -

». The Degree of Regulatory Stricture

PuhﬁcpolicythcoﬁmdsopointwthcAbﬂnyofmgxﬂawdcnﬁtiswinﬂmnocdmch:dminimtﬁveggmda
with their oversight. nlMOnuo&aM&nmydWmiaﬁm jon is often cited 83 80
ammh'xﬁ-hwuﬁhewybfmmﬁwwhmmWwwmwﬁuMyhmmw
bmmbkmmﬂmﬁcmgdumywmmcenemdplmﬂwnguhﬁ:inmmkof'wﬁlnimgu.‘
135 Perhaps » middle mﬂbdm&cuﬂmm;uhﬁmmynndmcpmiwdhdpﬁmwﬁcwoﬂhc
micﬁnmofrqukﬁmkwcmﬁsﬁu&mmhlmodatkaw,mwwithuhikintbccmmﬂ
actusl muummmbuamdwmwmmqmwwwm

b. Risk Assuroption Revisited
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Oncc\anadofﬁwbahncinsofbwdcnnﬁomleisﬁskmdm n136Hisiorically.mnityoomﬁ”iom
msuidcdwkpbomwn:ptnymumdwninpkwhwhﬂcpmwcﬁngﬂmuﬁﬁqﬁummmpcﬁﬁwmh n137 Modeso
suwmpd-mryscw:,bowm.ucpitmisqi,nponuwwoonmcto(rcguhﬁon.'l‘hhncwcoymdoﬂcnmm.
utilitymwn:ndmhnﬁgbhnmofmnmachnzefmbumwcﬁonﬁmncompcdm 0138 If an impartant
wmmtdwwngwmmmbkm‘ﬁu'mhdwmmmhmmww
poarketplace, n139nm1dmcysﬁllcnjoydmmewnwmmmmmﬁamﬁm

mwaﬁdqwﬁonhtﬁllomofbalmdnzbcocﬁtsandbvrdcm-wdxh!ntﬂw‘ppmpﬁthﬁkaidxﬂw
2 sate yeturn. It is [4646] pos:ﬁ:!cmnthcdskwopthndyemmhwdwkhdnpanﬁmmto@mmcofme
gcwtwdmmhWhoﬁnmnxhuhckdgwimdnmmmkckohbﬂﬂymumwwm
mwmumﬁmmwmwmofdﬁbm 0140 If the itk and
muckvd;mdmod,bowna,swndpubﬂcp&lﬁy"“" i Tm-cxxnﬂnldonnf&cuppmpdnodnwof
- protection. . . -

lbmi’xowcﬁoustﬂlﬂecasuﬂ

Thcdodmmugmncn!inﬁvuoflinﬁuﬁouotlhbﬂitybmowomhanofinsuﬁndafcweustom:txuﬁu:
expense of all. nulT!aniotnnﬁwﬁonfofdlowingﬁnﬁmionofliabiﬁtyinuhcoftcmmxcguhﬁnnhﬂmfcudm
mcmuum‘pmdpxusnmwm:ndulﬂmﬂyhnuncpm nl42!nunuyjuxisdiaiom.howcvcr.mo
m:umx@wmmwmwmmmmkofammmmmmm
nwpmﬁmkamanhmmmmmg@mwﬁamwmmmmmor
mﬁnvat-hiﬁnuuofmmwilhcauhmaﬁm nl430u¢ofd:cscmidhmhm_nbalmicomum
pbwdhlwcguyo{mﬁmmnsﬁﬂmq@cuﬁmymmnkdwnppmvdﬁ:myw nl44 Another exsmple
"Bnﬁmkvthacinhﬁclmnﬁmisﬂcﬂpmpowd:mm:ﬁmddmg\mﬁm 1145 that included » three year frecze
on local rates. nusmmnpbnmsmkwﬂbaa:edﬁtbﬂkymw\quudpmmmmamigh
nm;ﬂ:dﬁxamgcnwpayadireaiy,orwmddumbcmumblydchyod; nl47

BeamcofﬂtWENWMMMfWWWMWEWOfWWmeHM
convincing.?otmuycompmiesthcth:ubnldof‘nowedm«mhnﬁsm. nl48mucsﬁxzsicon:pany:hbuldbc

i zonwcptoogmcnsurmﬁsk,pouﬂ:}yintho{'“n ﬁxmofnnupaﬂaddmymcuswmat.owwlky
cqmidmﬁoumdkgdpﬁncipkghawm.mggmﬁmsomcdwwcofﬁmiuﬁomcminﬁwamtnh:gdhmy
enviroument, w149 is still valid.

3.TdendplegmcﬂAymﬂBpndhzu¢ﬂky

, Aldiaughﬁmucw[ormsofmwulcpbomrcg\mﬁmmggwdscqummmﬂthcﬁnﬂnﬁonofﬁxbﬂity,dw
x:ltﬁvcap:cityorcnukphouwmpmiuwddkammmwbwbuquﬁm- moderate spprozch to any
ahcntionofﬂleimitxﬁonoﬂhbiﬁty. nlSOThcrtbtivcupadlyisnouomxcht xmmcr'ofdxcxchtivcwealmofﬂx:
puﬁa,h\n:mtmrofﬂ:cxcluﬁvtnhilityofthcpnﬁdwlwidﬁxm-bmbﬂ.otdhmmitmnhmugxwp.
nist

A!ﬁu:ghnoc,mobviompn_:llclwtbcsimaﬁonofuﬁlidumdthcitwmumisdntoﬁpmdmthﬁm
mdiucmmmmmwm.um«mmmummmumwhwmm«u
Wmhwwkmwmmmemm nlsznm.mcmmdmmwu-ﬁgmam
diﬂmnocbctwwnumamﬁlctmdSpmdmmbﬂkymdﬁnmnmﬂi&bﬂilydedbeWmttkpbom
company. nxsm.mmoﬁmnwwmwmmmmmem-m
WﬂyﬂmumbmwmmwohMMum}qdﬁxWodmm
omwcmdoddcmﬁx:gomcpnchxudppfulmbcﬁmpmdmulhwapﬁcc.m i ¥ '
cownwinwday‘teuvhunmmthowm.iswtsimﬂadydwkd,whxﬁnlngdyuapﬁvecomnnetnthzon!y
price offcred. nl54 ’

mmemorunwm@,qummmmnmﬁm 155 with fow ot wo
alternatives, 1156 the customsT can [*648] uot forego the service. Rather, the customer must pay the predetermined
nm.emHdrnnmdﬁaﬂtmdddcaﬁngﬁabﬂkymiﬁtﬂdnmgcwm&ﬂmeMcmnﬁ
lixnimiondmbimyfmmﬂigmamhomwkﬂynmodbeam(bcmkiniwumﬁ:mm
wouldbcdimﬂmwdvhﬁuwcdummallmmmmnyofwbomwuldbcumbktobwﬂwlw.misunjmt
in the contextof » mompolywbcnmbxcribathlve few, if say, ahiernstives. Elinsicating the limitation of tiability
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might distribute the cost of liability scross dwcnﬁxenupt.yingpuh!ic. ltwmxl«?nko.bowcva, create an vndesinbla
wuionwﬂhﬁmhismﬁcdgodofnnivwﬂtdcphommwc nlS’lbybmdcnmgtboscantomcnwhombmly
afford existing ratcs. ‘

xgzimﬂom:.‘mcWm.wmumwwmnmnumhmwwmbiﬁmm

. wmhrmwmamdmwwdwmamumuwmum«mm
lilbﬂityofthi:ldndulligniﬁm!ﬁmhﬁdeBimmmdﬁn&lcpbome&nbﬁmofﬁMﬁwfmm
and directory errors- n16l [*649}

Although ncw regulatory paradigms 0162 $till Tirnit utilitics” ability to pass 2l coste directly to the ratepayer,
nlosuwmw@w@mwmﬁmwuqmmwmm, nl64
apochﬂymﬁghtofdwmapimdcmdcoqﬂaityoﬂhcmiccﬁzypxm nlﬁmmosh;hmmmm
wcﬁuyvdwhwdwhgmm&mogﬁlbﬂkynml@mmwbcwmundc'rthc
WWWWMMMIWMWWNMMW
wwwiadxmldmumcwxmncwmrhh ﬂ“mmcodmbnniunhﬂsbdutprﬁ)dp!mmdmcbpswidc
lomﬂugumcan;pinn:amblmdw.mnnpﬁwofﬁabﬂity nlﬂmdmngtamionwhmoouuxﬁnaﬂxw
muinﬂoucxmendyjnphocinmyjmis&cdmx. .

IV. Propossl

Ammﬁngthﬂtzwstofunﬁnﬁwdﬁzbﬂixyism pwminpodﬁmondwuhpboucmnpmymdm

wmnmawm@mwddr&MWmmmmWWkamWo{
tclqaboncwmpanymbﬂiti. Momhmntmdmmmmmhmmwwﬂdmumbunm:
iwaxmnwmdbcmwmympsowmcglcpboocmzpmyﬁoﬁﬂw inaumdmdmtomlmlhbnity.

Iitinols House Bill 4026, proposed in April of 1992, n168 ifustratcs sn atteptod but unsuccessful alteration of
uﬁm@otmm.mmmmuwbmwmfmmmmm&mﬁm

dixrip [*650) tion of scrvice that exceeds twenty-four hours. n169 The bill's faiture 1170 was probably atiributable
to its brosd nguage ’

Such sweeping language removes alt limitation of Hability for outages over twenty-four hours, and rigmls too
&m&awmmﬁnﬁwdmwmyd&mmh&cwdmﬁim oc telephone company eroe
is inconsistent wiihbcthxcguhmxynocdsmdpdu:ip‘a of commoa Jaw. 7l Altbough legislation might be a’
wh&nbmdummmd“wwwmcnﬂymmngehmmwhﬁwwh
wtﬁd!ymuwdwuﬂmdnﬁmiuﬁminmdufcﬂmimﬁnl

chmcdcd;maﬁvcwouldbchfolbwﬂxpncdccoflwmlmudnthwcuﬁxwdmupholdﬁmhﬁm
ofﬁabﬂﬁymvidammsmcmpmuﬁmkummblcﬁxmofgmamsﬁm 5171 This expansion of daty on
&Mofnwmwﬂumhwdmwmmmmmmmﬁmnymm
mm.xzmwm-worwwr«mmmwmmqmwwnﬁw

Under this system, once anpuinﬁﬂpxwummgﬁmwmuﬁmmmcuﬁﬁ'pmﬁdonnigm
mwumywnm,wwwmamﬁmmmms&wdm
mtmmmbmnmwtbcenwfﬁmmmdnmﬁanyhumdAmemdmﬂummhpmpmd
BmcnﬁﬁdummndlmdbymcanfmnhUﬁﬁﬁaComkioawhichﬁmRsmbe l0.000whcnlphinﬁlf
proves gross ncgligenoe nl141'hil'linitodlimitﬂiﬂu‘ ismismwiﬂmcwanmofkkphoaqugumim.dlowin;
local tcl:pbonceompcnbtnopcnm lasnang\ﬂlwdmonopoly,bat-ﬁordin;ndeqmnpwmﬁoninmcuwwbkh
are still under relatively strict oversight. )
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) Uﬁwmmmmmmumwywmmtmumdm
Wmmnyofmzmwwhmymﬁuhxhﬂcqmﬁqm “u&cmuindxcaminvﬁ,mx}; al75
mnwworm&mdammym“mcc@dﬁwnmwﬁmmwmbwmkpm
mnk:tpuce.ludxcshonmbowwa. wymdubm:wﬂdwmcsaviceqmﬁtymkmmmdm

whichallo'h[‘é{ﬂl quxdcmﬁnpbvds,donmmmx:ymmluhﬂky.

mmbﬂxmcpublkpéncyju:ﬁﬁuﬁodfaﬁnﬁmtdcpmwmmyﬁab&yfmmmmdcmxﬁs )
fonndcdmmcu;diﬁmtlnguhmrymdd. nlnswmcmof‘AT&Imdﬁn@idWin
mmmications regulation, however, ulcphonc"wnpmlu Bave been given greater [
pricing n118wmwuﬁuofn‘dmmidmu.mwkhﬁnﬁuﬁanofmhﬂkyfor copany erers
Mmmkkumﬁuhmflnwmmmmmmd&wwin&wymd
ﬂwloalulcpbonccoupani«.howm.ncowﬁnm-mdcittcalnmﬁouoﬂhcﬁmiuﬁon.'lbu.t:wphomqommfa
sbotﬂdmffd:uncﬁmndllpuulty «mmwmgmmmwmwmmmu
meutmﬁ&mmmmmﬁn‘umhﬂu

FOOTNOTES:

nl.Mui:Humct.Lchw.paompho}iumweamburbs,pm.m,mm 1988, 1,2t 1.
2. In re JIL Bell Switching Station Lisg. No. 73955, 1993 IIL LEXIS 65, st *2-3 (UL Aug. 26,1993)-
p3.1d st *4.

nd. SmmonSmnmdechWmechanbmwomdemchMﬂ&nn.
Chi Trib., May 15,1988, 1,atl i

nS. Ja re JiL Bell, No. 73999, 1993 I LEXIS 65, 41 °4.

06.14. at *11-12. The tariff provides: - -
Thcﬁzbﬂkyofthcfnmpmyfmdmngaukinaomamkumomﬁuhm.w oS o«
.defects hmdﬁonomﬁnghmwmuofﬁuni:hinzmaoduﬁcﬁiﬁumdmuwbydw
nqlmmofmmm.shnhmmcmwdmgmmmeqdﬂkmmdx ionate chaxge 0 the
Wmmwofmmmmmmwm,mawwm
mnxmis:ionobamﬂoomﬁnbilityshﬂhmyauamchmdnwny. :

ld.mnppcﬂnuccmtabobdddntdw?man&loﬁ'dochiwutiwltwdhuoommuaaq’acpnbtng.
Natlonal Tank Co., 91 Tl 2d 69, 435 N.E2d 443 (1982), pmcludcdmcovaymmms Supreme Cout,
howcva,tmouodthnuhedocubcdidwtbu yocovery. Id. st 15-16. In re 1L Bell, No. 73999, 1993 It LEXIS
65, u'4,mdimmbnofwomui5mcovayhmmkbcymdﬂzmpoofﬁ:m

nl.1d. s %L
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xis.ld.-t‘u.‘memboisSupmmComtbddthnumPhinﬁﬁs;ssatzdlvxlidchimrorcivﬂdamaga
pM&S»?DlofchubﬁcUﬂhiammmmmuwﬁdaz

lnasc‘;nypubucutﬂityshﬂdo.mmtobcdonccxpcnuitwbedoacmyud.mw«dﬂngpmhm
fox‘biddaxotdcchmd wbcunhwﬁukouhnnomixmdomyad,mwmdfin:mquimdmbcdoudthaby
mkah@ofmhm«mymk.muhﬁm.mduwdecﬁmddnmnwkmmmmm
Mwnmwofﬁmwwmwummmuwm«mm:&mw
oxrcmki‘nsd;atﬁvm.mdifthccmm‘b:ﬂﬁndmuﬂmido(oaﬂsionyuwﬂﬁd.dxmtmmyinsddiﬁmw

T AT Sy, sward-darsages for (e sake of cxample 10d by way of punishment.

cwmmdnmnnumhncﬂdﬁm.ﬂtvaiommdidwﬁwnlvuunmydnmmchinnbraugh!
unda’SoIOlofmc Ud,wdAcLINNHLBdLNa. 73999, l”illllEXISdf.u‘B.Attbctintoﬁhhwﬁﬁn;.n
xmﬁanformhuﬁnxispcndinabdcxubcmimhsmumm ’

29. I re JIL Bell Switching Statlon Lidg, 134 IIL App. 3d 457, 463-64, S96 N.£ 2 678, 682, 173 IIL Dec.
54, 38 (1st Dist. 1992), rev'd, No. 73999, 1993 1L, LEXIS 65 (L Ang. 26, 1993)-

. n10. See Correll v. Ohio Bell Tel Co..27 NE2d 173, 174 (Ohio CL App. lms’)q:mi&insﬁﬂﬂ’linﬁmﬁm
o(ﬁxbﬂhybrmkpmuoonmmydkwmrywdubmmdammpuﬁdmmmﬁwfmmmgmm
controf).

n1i. Robext B. Ho;owitz.’lhckmyofmuhmrykdorm 132 (1989) (Regulation granted Jocal telephone
rmionopoly franchises and sccured the 3 ofbmiwsﬁsk,xnmmn.nguhﬁmm.buu-m
ﬁomtplcphoncconpmictdwwbﬁcinmobuydonofsavimtoill-\mimulmvicc-‘");wcnko?wlﬁ.
Teske, After Divestiture 2 (1990). :

a12. Ithiel dc Sola Pool, Technalogies ome@ 101 (1983)-

al3. wu;a G. Boher et L, Telecommunications Pabicy for the 1990s xad Beyond 131 (1950).
nl4. Sec sufca notcs 19-75 and sccompanying text ]

nl5. See infa notes 76-119 and scoompanying et

n16. See infra notes 120-67 and accompanying text.

o7 Soe infia notes 16876 apd accompanying toxt.

nl8. See infrs notes 177-78 aod accompuxymxwd.




Page 11
1993 U. IIL L. Rev. 629,*

“al9. Ronald A Case, Annotation, Liability of Telepbone Company o Subscriber for Failure o1 Intermuption
of Service, 67 ALR. 3d 76, 83 (1975); sec also Helms v. Southwestern Bell Tel. Co., 794 F.2d 188, 19293 n.9
{5tk Cir. 1986} (citing cases from 29 states regarding limitation of lisbility provisions in telcpbone company
\asiffs); illite v. South Cent. Bell Tal, 693 F.2d 340, 342 (Sth Cir. 1983) (citing jurisdictions where, absent
wilful or wanton oondnqt,eamtsupholdlinﬁmionofﬂxbﬂitychum); University Hills Beauty Academy v.
IMountain States Tel. & Tel. Co. 554 P.2d 723, 726 n.1 (Colo. Cx. App. 1976) (providing an extensive listof
decisions upholding Fimitstion of liability clauscs in telephone compeny yellow page advertisiog cases).

n20. Harowitz, sopra note 11, at 100.
m.s“mcmduom&nmmnmipm.mmmuoncamczoo(1978).mum.x-:ndnsw

cWhWWW@OOQhﬁMMNWW&WM@p&M
ablecompmiamgchinuxmmkdoﬂoﬁnmmw(othmmmmny) messages.

22 Pub. L. No. 416, ch. 652, 48 Stat. 1064 (1934). The administcative deficiencles both of IOC oversight
of wired mmnnmicadummdovuﬁgluotndio uwlcgishxivcpmposxkumlyn 1929 to consolidate federal
anﬂﬂiwmwmmbdwhmnm.hm&o@maamd&c%daﬂ&mnbﬁm
@mmhﬁm(F@)uMamcCommmbﬁwMofim.mCmmnhﬁwComﬁdm&mmm
1934 Commuamnications Act authori ooutimingfeduﬂimﬁwﬁnnﬂinvohumn!inedcpboncmgnhﬁonby
establishing the FOC, thereby articulating the goal of universs}, affocdable service. Teske, supra note 11,5t 2.

u23. 47 US.CS. 152 (1989).

n24. Sce Horowitz, sapra note 11, st 100. State telcphone regulation began in 1907 with cstablishmeat of
the New York and Wisconsia public utility commissions. Most atstes formed pulblic utility commissions shordy
mauﬁ::r.'rcd;,mpnnbml!,atl. .

125. Telepbony in the United Statos bas not always hed » monopolistic structare. The expirstion of the Bell
pakﬁihlt%xpubdﬁaam@cﬁ&wbmksudwmbddwkphowwwmbemw 1893
nndlm.hmymmmulmuhdmcmww.nmummlcphommmnhopmudhmmm
loah&.Bcﬂ,howv&,bcpanWﬁhﬁmmdmdumd&mnﬂﬁof‘w telephone
cmﬂunﬂcmgod&ndmﬁmmfmhﬂwmxkuhlmdnmmbpum,p&ﬁcwlkymm
atmcsun:mdfedaﬂlcvdmmcmd.noludd.mnMe13,n75-76- .

n26. Sex, e.g., Or. Rev. Stat. 756.040 (1992) (" The commission is vested with power aod jurisdiction to
:upctviscMmgulmcvaypubﬁcuﬁlity.,.ludmdo:ndﬁnpmcssuynndoonvpnicﬂhﬂxcxcmiscof
such power and jurisdiction.”); Yo Code Ann. 56-35 (Michie 1993) ("The Commission shali bave the power,
and be Md%&M.MW&_W:MmmmN&WWM
bnsincssinthissmc,hlﬂmmuhﬁnxwﬂwpaﬁuwofmckquﬂcdnﬂanﬂmmtgumw.
mdofumcctingnbummaeinbysndxoonpnict') :

nI‘I.Thixdoczrincofmxivcxsdtcrvicehdxcwnnmnﬁndapinninzofkgi:hﬁvcimmtmdwhohdy
mlyscxofdxchistozyofmguhmnﬁginmdisaﬂeddx‘publicin&cxcﬂ'&ooryoﬁcguhﬁoumpubﬁc
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interest theory ofﬁpﬂxdmﬁm the adminfstrative agency as functioning as & watchdog for the gencral
wclfxzcthughomxightofmuuxipmﬁxkvckﬁmomwmmm 11,5123-25.

n29. The justificstion fctmhﬁn;cdepbonccunpﬂﬁdrmonimmhubmmndwym
mmp&ymkutwcﬁcuny.htk:hxmdm@hm&cywddmdwimdpﬁﬁamlym
wh&lkmmpcdﬁvcmrbﬂwuumaw.hmdrwnnmpﬂnﬁmtwwmhdwhomﬁwhhmﬁngh
awwm:Wmmmhwly:thmmummo(
dcmhbxmcnmbax-ﬁmcmdpwﬂhsmvimhdu&gdqmdﬁomﬂm-wdnddlngmhn
mmbkmmdrmwwwamm:mblmyﬁrWMmlmmof
pmblcnu:sockbdwiththismdbod.imbdinzdminccnﬁvc forﬁwﬁxmhomrb:mtﬁnccmnmofx;mh

based mwmmmmmwmgmurm@.cmdmwmmﬁndm

n30. Bolter et o1, supra note 13,at 131,

031, Sce Southern Bell Tel. & Tel. v. Ivenchek, Inc., 204 S.E2d 457 (Ga. Gt App- 1974) (indicating utility
cm&nui:ﬁmumtnthhtlkvdofmicgmdmm:bbnm). -

32, Teske, supra note 11, ats.

n33. Amid a growing trend towards deregulation and mounting competitive interest in telecommunications,
ﬂmUS.Dcpuummomeﬁocbmu;!nmhlpimtAT&Ttocndiupawuﬂdmﬁaliuhsmﬁm(hmugb
divcstmcofWueauElectﬁcmddecnopcnﬁnxcompwiu.WW&AT&T,.UZF.&{W. 131
(D.D.C. 1982). Between 1974 snd 1982, ATAT lobbied heavily to defest the sntitrust case, but was
mmccusﬁﬂtnikbidwhnkgkhﬁoupmcdpm:cﬁngtbcmompdymmlmrya, 1982, the
oﬂu:ticoMAT&Tmchdlwukmhﬁcmmnﬂdnghmnﬁvumofb«thm
Bewktﬁmzwﬁngoompuﬁqm&mspmoﬂuﬁcmwmww
monopolies. Horowitz, supra notc 11, 0241 For an in depth discussion of the AT&T antitrust action and
dimnnu.wcSwveColLTbcDaloﬁthaimy:I&BmkupofAT&T(l%Q.

n34. Twenhafcl ct al., supea pote 29, at 1.

n35. AT&T, 552 F. Supp. at 131.

036, Bolter et al, supra note 13, st 131,
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n37. Price caps can be a feature of intentive regulation plans, see infia note 38, bat the term generally refers
10 s method of capping basic prices, Dawn Bushaus, State Regulstors: Incentive Regutation Local Competition &
Top Agenda - What's Best for Ratcpayens?, CommumnicationsWeek, Aug. 26, 1991, at 22F bereinafier Bushaus,
wvekpumumwmmmwmhmmdm and floor rates for competitive
services mdldtclcphoncoompnﬁa-djmdxirmcswixhinmcuniu Dawn Bushaus, States Easing Local
Rxgnhﬁm-lemmﬁwthAﬂowmgMiﬁqhnM&rWﬁqﬁum
ComnunicatioasWeek, Jaly 27,1992, s 27 hercinaficr Bushaus, States Basing.

ﬂ&.lmﬁwngﬂxdmwmmnzlw@mmmbwtmwﬁonof&kmﬁmmﬁdd
MmeMBMW:NMmWSZnﬂF.

’ n3§.iJndu the rate mbilmqonnpptmch.anmnm nrcicncnﬂym&mdifaminsﬁ exceed suthorired
kvcknnd.mvawly.nlawmrkhﬂwninpmdeMBohualemu,uB’l;soc*also(kil
G. Schwartz & Jeffrcy H. Hoagg, Virtual Divestitore: Styuctan! Reform of an RHC, 44 Fed Comm L1 285
(1992). i

Mo.mmﬁﬁamwﬂcﬁhmqﬂmdmﬁunhhkpmmhﬁonian
mmmmxm,vwmmﬁmmma-mnwwmm
Vermont Service Board wmwrdmwymmﬂammmnmu.
Thcwmxofﬁnvawoqtlgmcmmlmquircmbi}bdloalnu.:hiﬁhsofﬁcdxkumchwdwﬁhinﬂlﬁonm
the Wny.mdliuiwdmumfuwhmsavica.MdnuxhﬂnphndoamtgmnnmNcw
EughndeepbomCompnnysmmzb!cxvmmouhshmml,ncithctdocﬁtlimitNB‘[‘ubﬂitytoam.
Bolter ot al., supra notc l3.ul32.ln1990meAkbtnuMli:8cwicekaxionmdedafmmnf
inccntive regulation, calied a "Rate Stubilization and Bquity Plan,” for South Central Bell. The pln allows
sauﬂﬁmofnhufmpmuwcsmimwmmmmmmsmm:amﬁm :
Regulstion Plan Theee MmYmWithMim(}nnscs.Tdoconmnﬁaﬁom Repots, Nov. 19, 1990, a1 24.
MmmMMWmMmﬁhﬂmmmwwoch&nhwy
tmwwﬂlcﬁshﬁmwummmﬁgdmmkﬂmmmmflm&uommW
of legislative and judicial activity and providcs Nebrasks telephone chnrpanics considerable frecdom fromrate
of return reguistion. 1990 AB.A. Sec. Pub, Util, Comm. & Tyxasp. L. Ann.Rep., at 147,

241, Mary Nagelhout, Incentive Regulstion of Locsl Exchsage Telphane Carriers, Pub. Ut Fort, July 1,
1991, at 46. .

MLMF«mmph;mc&ufothublicUﬁﬁﬁaComnﬁnimadopkdmimmﬁwbucdxguhﬁm
mxr«mmewwmmeMWduquﬁg
dmumummmcmwmmmmmwom
hchﬂdungodmchupmcuwaofmemnﬁwdmkphmmﬁmwcummp!mdmmw
to encourage: local exchange telephone companics 10 take maximum advantage of modem telecommunications
technology. 1d. st 48, .

143. Andrew Fegelman, New Rulcs Aim to Preveat Fircs That Would Snard Phone Sexvice, Chi. Trib,, Sept.
25,1991,2, a4, . :

n44. Sex supra notes 1-3 and accompanying text.

n45. Fegelman, supra note 43, at 4.
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nd6. Dermis L. Wasmm. The Emerging Market for *Eaultles?’ Telecommunications, Telecomununications
Paly, Ang. 1990, ¢ 333, 336. :

pd7.14 at 338,
MB.SecinﬁlmtﬁSl—&Snnd.ooomnyingm

n49.§echﬁnnom16—ll9mduoump‘n!in¢m

x .

ﬁo.mmmasmmam:mmxmmmnmwmqmmmmmin
Minois Bell's uﬂﬂ'mumdnmdﬂﬂinfmmofmgnhdon.!nnﬂlﬂdl&dtchﬁg&aﬂon Lidg., No. 73999,
1993 L. LEXTS 65 (1. Avg. 26, 1993). Sce infra notes 1-8 anducoompmyingtcn.

nS51. Brooks B. Albery & Peter J. Grandstaff, Locsl Transport Competition in US. Telecomumunications,
Telecommmumicstions Pal'y, Dec. 1969, at 355 (noting divestiture bas sctually increased elecommmmications-

3.i{owtvu,\mdathaphn.c&2mm:ﬁ;lgﬁn0mmk§iou:ppmulotnkchmza for xaany secvices soch ag
mamﬁdmu.mmmmdamm;mmchuunmmmaumum
ammwmmmwpmmmymmawmjxm
ﬁmdntcs.mdmdaodoﬂzanuﬁmbdadnsmchmimNazdhom.mpamﬂ.u46.ln]]1inqhin
l993.minoisBclch!cpbcncOampmypmposedapﬁocapphnthlmuldﬁmlocdnufonhmcywt
Mnﬂwo&unmmchmgchwdmn&mﬂxwmﬂdnshﬁaﬁoqwtdbtubmwmm
lhcqmﬁtyofsuﬁcc.kannwﬂh.BcﬂScdsRﬂcOmthQLTﬁb,Dec. 1, 1992, 1, at 1. Few xtates have
mmmmmhmwmdeumwm@Wmmbmwwm
uptolO%nmuRy.ﬁ&Nhyxmﬁm,mbsl%oﬁMwmmdznap&khnoppoﬁngdmm
Sonxsc:viccuxcnmlyﬁocotmyutcofmnnu’guhﬁon.ﬁxh,mpﬂnowll.ull&ﬂ.

052. An example of such a statute is as follows:
Notclccommmiuﬁnmuninnhnﬂoffciotpxwidc&!ewxpnmiaﬁonsmviceunlwmdunﬁhmiﬂ‘kﬁlcd
mummm«ummdmmwpnamnmmmmmmd
mmofmmmmgmmuodu‘mmpbialm«mhwﬁchdxm
xhllbeoﬂ'cxcdoqmvidod.'[heCoamﬂssianmypxwixdxformofnuﬂxuﬂﬂ'mdmyad&dmld;uor
information which shall be incloded thercin.

220 JLCS 5/13-501 (1993).

nS3. Correll v. Obio Bell Co., 27 N.E2d 173, 174 (Ohio QL. App. 1939).

n5A4. litinois Bell Tel. Co. v. Miner, 11 L App. 2d 44, 136 N.E2d ] (2d Dist. 1956).

“The company's official milffﬂedv;idxﬂumunﬁﬁtywmnﬁsﬁou_hupu(ofdxmmdoondiﬁouupm
whichxckpbommﬁuktmdueiknmaﬁlyacmwmmpdymoﬁucmmdsmd
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tchﬁoashiptwithit;anhm‘bax.apmss!yotbyhnpﬁaﬁonocbyopa_:tiouofhw;thcmhwiom are bound
mmby,uiuhcmmpmy;kqnmtdwi_atc andiumbsaﬂ)asammtdcvhlcmmﬁnm:...

14 at 58, 136&&2‘4:::& But so¢ Jn re J1L Bell Switching Stasion Litig.. No. 73999, 1993 Il LEXIS 65,1t *12
QUL Aug. 26, 1993)(NothinshtthnblkUﬁli§uMmmcCoumﬁssion':mgulaﬁnmuﬁhoxizcsamﬂhyto.
exmxptitsclfﬁomﬂds abili

255. Sec Colev. Pacific Tel. & Tel. Co-. 94 P2d 216, 218-19 (Cal. Cx. App. 1952) (citing Festern Untoa
TeL Co. w Estave Bros. & Co., 256 US. 566, $71-72 (1921)}. -

nSG.Sc‘RIabqﬂ'v. Poclfic Td & Tel Co. 103 P.2d 465 (Cal. Achp‘tSupd.Q_ 1940). Limitation of
ﬁnbilitydlwumnotnniquwmkphoncoqmpmid.mdanbcﬁmndinlhcnrifﬁnfotbaudﬁﬁumd
common carriers, See Les v. Consol. Edison Co. of NY. 413 N.Y.5.2d 826 (N.Y. App- Div. 1978) (sustaining
dmkuﬁ!kﬂpmvkhnofﬁmiuﬁmdﬂabakywhacudﬁumoumkymmbﬂiquum
mgﬁgmccnndmwn&blcfmgouncgligmou}y).wmw&Mcuv.Pipa.)lb’tl.i 439,
45 (1918)(ﬁx_xdin(nihmd'l fiability Vmitation invalid as in violation of specific statutory hanguage pohibiting
exculpatory clauses); In re JIL Bell Switching Staton Lifig., No. 73999, 1993 Il LEXIS 65,34 *2-3 (AL Aug. 26,
1993) (holding statc sistute pegated offect of exculpatosy tariff langusge). T .

157. Poo), supra nate ll.ulﬂl.’l‘efcgtphoonqnnics uc’cbssiﬁeduhnmumnofooumcc.
me-uw&dsuﬂuwmhmwmmmﬂamobﬁpmdn
mmwmnxyodencm&nymmpuhﬁcwmﬁdcqmﬁqumn

* yeasouable rates. Primrase v. Western Union Tel. Co., 134 US. 1, 14 (1893); sec slso Telegraph Co. v. Texus,
‘105 U.S. 460, 464 (1381). .

HS8. I54 US I (1893).
n89. Id. at 14.
n&0. Id. a!:HJJ.
“ 6L 14
n6L Id_'al 14-13, 33-34.

N63. Sec Waters v. Pacific Tel. Co,, 523 P2d 1161, 1 164-66 (Cal. 1974) (citing siumerous Califomia court
m@mmwmemmmuwwmmumm
curtailed liability); Soushern Bell Tel & Tel. Co. v. Ivenchek, Inc., 204 S.E.2d 457, 459-60 (Ga. (L. App. 1974)
(boldiu:mcmblelimiuﬁouofﬁibilﬁyfmd:mlgufminmuptcdwlqﬁoncwvicckp:no(mcnw
making function). . _ '

n64. 27 N.E.2d 173, 174 (Okio CL App- 1939).

n6S.1d.
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166, Helms v. Southwestern Bell Tel. Co., 794 F.2d 188, 192 n.9 (5th Cir. 1986) (citing 26 jurisdictions

- whmconmhvembdﬁmbtyf«ddcndmhinuminvdﬁngdimcmtyum“omkﬁm)mnnjomy
ofwmhddﬁnﬁnﬁwdﬁ:bﬂkydmxsbbcnﬁﬂ;&oaxpﬁonisﬂnfcwmmm
juﬁt&kﬁmxﬁmhupboﬂhlhﬁhﬁmbmad&xxwyﬁnhgmmﬂummwﬁmhw&x
yellow pages listiogs. See Underwoood v. South Cent. Bell Tel. Co., 590 So. 2d 170 (Ala. 1991} (holding
Timitation of labitity clause unconscioaable in divectory omission casc); Anchorage v. Locker, 723 P.2d 1261
(Alaska 198¢) (holding tariff provisions protecting regulated subjects from lisbility did not apply 10 yellow page
advertising); Allen v. Michigan Bell Tel. Co.. 171 N.W.2d 689 (Mick. Cx. App. 1969) (relying on mouopolistic
pature of yellow pages aod bolding clause Yimiting lisbility unenforceable duc to disparity of bargaining power
between parties). .

. Cole v. Pacific Tel. & Tel-Co., 246 P.2d 686, 637 (Cal. CL App. 1952) (denying claim for telephane
dkedmyoninhnusedmﬂcpbanwnyumbamynﬁﬂ'dnmc)_

068. Sec genenally Southwestern Sugar & Molasies Co. v. Rivar Terminals, 360 US. 411, €17 (1939)
(giving cffect to m@tmyd&&hmﬁﬂdWmmmﬁﬁ&MtkW&mﬁd&h
Southern Bell Tel. & Tel. Co. v. lvenchek, Inc., 204 S.E.2d 457, 460 (Ga. C1. App. 1974) (fnding fixing of utility
ntuhwumwdpinmémnnndﬁmimdmbﬂkyﬁxdnmga for interrupted telephone sexvice is an
inherent part of rate).

169. Case, supra pote 19, 2t 83.
07014

a71. See, e ., Robinson v. Southwestern Bell Tel. Co., 366 F. Supp. 307, 311 (W-D. Ark 1972) (stating that
in Arkansas liability limitation will not stand in the face of wilful and wanton misconduct or gross pegligence);
Whecler Stuckey Inc. v. Southwessern Bell Tel. Co., 179 F. Supp. 712, 714-15 (W.D. Okla. 1967) (holding dat
tclcphonccoupmynuylinﬁtiuﬁlhiﬁtyinmiﬁ‘hngmgeupp(wedhydx OKlrzhoma Corporatioa Commission
s0 loag a1 it does not seck immmmity from gross negligence o wilful conduct); Waters v. Pacific Tel. Co,, 523
P.2d 1161, 1167 n.9 (Cal. 1974} (ooting California's impaosition of lability for gros negligence); Bulbman, Inc.
v. Nevada Bell, 825 P.2d 588, 590 (Nev. 1992) (holding Nevada Bell tariff limitation of liability provisioa docs
not spply to wilful, wenton or gross negligence); Abrakam v. New York Tel, 380 N.Y.5.2d 969, 972 (N.Y. Qiv.
Cx. 1976} (upbolding New Yok Public Service Commission’s limitation of liability to acts oc omissions of gross
negligence). *

172, Vdlentine v. Michigan Bell Tel. Co., 199 N.W.1d 182 (Mich. 1912) (bolding tariff provision
unconscionsble as to toct claim, but in dicta stating pleadings indicated a lack of proof of negligence oa part of
telepbone company). But cf. Ivenchek, Inc., 204 S.E2d at 457 (denying plaintiff's contention that triff
limitation of liability was invalid). :

nT3. Wheeler Stuckey, Iac.. 279 F. Supp. at 714 (denying telephoot custamer’s claim for actusd and punitive
darmges for alleged pegligent conduct by telephons company in yellow pages publishing); Proposed Report
Regarding Limitatian of Lisbilizy for Telephoue Corporations, Adopted, Cal. Pub. Util. Coumnission, Dee. No.
77406, Case Na. 8593, (1970) bercinafter Califernia PUC Report. '
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n74.In lQ?O,:thaliﬁomitPubﬁcUtﬂiﬁcsCanmﬁsﬁonundamokwimmivc investigation into Himitstion
ofliabilitytndmmmdcdtbcnﬂcwmtndmwmblywcumdwwbkd&cukpbooccumpania‘m
providcsaviectot!upublicnulesmcomhmm)dbcthcweifdmmlcspanﬁmdpummbm:y{m
mm-ndouﬂuiou‘CdMﬂﬂ)Cchoﬂmpnwm73,at 18.

u75. Bulbman, Inc., §25 P2d at 550 (voting that mmost jurisdictions bold that lisbility limitation shold be
upbeld when the claim is for simple negligence).

n76. Sec infra notes 77-113 and sccompanying text.

u7d. Garrison v. Paclfic N.W. Bell Tel. Co., 608 P-24 1206, 1211 (Or. CL. App. 1988) (holding that
mgx:hﬁonoflhhﬂidammmcamﬂhnwcsstrym'mﬂmmeqdubkbdamcofbaxﬁumdbmdcm').

o78. Western Union Tel. Co. v. Esteve Bros. & Co., 256 US. 566 (1921) (bolding Yimitation of Hability is an
inberent put of regulated telegraph rates). :

130, Waters v. Pacific Bell Tel. Co.. 523 P-2d 1161 (Cal 1974).

n8l. Colev. Paclfic Tel. & Tel. Co., 246 P.2d 686, 638 (Cal. Cr. App. 1952) {bolding castomer could not
recover foc dumages nﬂcgodlymﬁ'aedﬁomtdcphom dimcimyctmrwh:nbcmpbomcomnywiﬂ'coumimd
Limitation of Hability clause).

n82. Garrison v. Pac;ﬁcil.W. Bell Tel. Co., 608 P.2d 1206, 1211 (Or. C%. App. 1980) Gustifying limitation
a8 necessary 1o offict regulatory burdens). A

p83. Great N. UtlL. Co. v. Public Serv. Comm'n, 293 P. 294, 298 (Mont. 1930) (cxplaining utility
commission powers to regulake and control utilitics {citing Mun v. Hlinols, 94 US. 13, HO (1877))).

n84. Sec Southern Bell Tel. & Tel. Co. v. Ivenchek, Inc., 204 SE.2d 457 (Ga. Qv App. 1974) CTtnthe
mpoun‘bilityo(ﬂmcozmnissionwmquktlmgnhwduﬁlityhpmvldulcvdofmiocwidﬂniumﬁccm
. consonant with this responsibility the conmussion st approve utility rates ..%) (quoting Georgia Power Co.
v. Public Serv. Comm', 201 SE.2d 423, 427 (Ga. 1973)). -

n8S. See State ex rel. Mountain States Tel. & Tel Co. v. District Court, 503 P.2d 526, 528-29 (Mont. 1972).
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pB6. Horawitz, supra note 11, at132.

.

287, Cole v. Pacific Bell Tel. & Tel. Co., 246 P.2d 686, 687 (Cal. Ct. App. 1952).

smmmmwwmammmmmmemummum and countrol it in order
topxcvmiinjmtio:.mdﬁnthd;lnoondda!ﬁmofmdxmgnhdm‘udoomdinﬁxbﬂiqhmdsbm\d.bc
WMW,M-mBh:wmd&md.mﬂnouchmﬂryﬁxuﬁﬁty;mdcud;codxctbyﬁ:c
:xmmpramﬁnsuliudﬁw. |

14. (quoting Correll v. Ohio Beélf Tel. Co., 27 N.E2d 173, 174 (Ohlo Cx. App: 1939))-

os$. Wilkinson v, .\'lm&g}and Tel, 97 NE2d 413, 416 (Mass. 1951)~ is regulation is not solcly 8
limimimofdumgcsinaxoffaﬁmofsaﬁccmpuxpouisadnwunﬂtinddcﬁncdndmywwmpply
service.™); seo akso Julington Otchudnd.lncv.souzhanBcﬂTd.&Td. Co., 35 Fla. Supp. 183, 185 (Gir.
L 1971} - . '

089, Julington Creek Marina, 35 Flo. Supp. ot 185.

.

90, Bulbman, Inc. v. Na'uda Bell, 825 P.2d 528, 591 (Nev. 1992) (recognizing company would be subject
wmmmmuﬁ;bnnyifraponn’bkfmcvu‘yulcpbowmiocdinup&on. .

291, Western Unlon Tel. Co. v. Esteve Bros- & Co., 256 U.S. 566 (1921) (allowing Yimnited Hability of
Wmhwwmmdkmwaﬂm Tel. & Tel. Co., 94 Cal. Rptr. 337,
339 (L. App- IWI)(mﬁngoamrﬁﬁinulmimqmmmaaﬁooﬁnﬂudmofﬁabﬂhyvAwnﬁﬁnxumﬁx
telephooe service), Cole v. Pacific Bell Tel. & Tel Co., 246 P.2d 686, 687 (Cal. Cv. App. 1952) (recognizing
mwnablcnumdgpmdmlonlinﬁuﬁonufﬁabﬂkymla). .

[

192 256 U.S. 366.

p93.Jd. ar 571

4. 14

195. 360 US. 411 (1955)-

296 1d. as 417-18.

297. Scc Esteve Bros. 256 US. at $73.
198, 1d. at 566.

099. Id. at $72.




Page 19
1993 U. Hi. L. Rev. 629, *

Unifomxitydﬂmndcd(hﬂthcuh;mpm_ﬂwwholcdmylndlhcw?wlclithﬂifyoftbccompany.llcmﬂdwt
bcvnricdbylpccmmi,sﬁllldtbyﬁ.hckoflgwanThcnmbmm(ubCfomnmmofcmmdby
whkh;legplﬁnbﬂi:ycou!dbcnmdiﬁcd,wuammofhwbywbichmifotmﬁtbﬂitywuinposgd.

7.

n100. Id at 573 CSiwemydcviuﬁonﬁom&ehwfultmwnldinvolwdd:ammdmptdmorm
unjustdisc:imimﬁnn,unu:hwmnyaublisbed must spply cqually to all.*); sce also Western Unlon Tel. Co. v.
"WCI.MMZJP,{!?MW rates ... thug became the lawful rates snd the attendant
Emitation of liability became the lawful condition upon which messages might be seut.”); Sims v. Western Union
Tel Co., QJGN‘Y.SJJ 192, 195 (Sup. C1. 1963).

nl0l. Coacbl(zhlmaucc, Lid. v. Mountain Bell Tel. Co., 664 P.2d 994, 997 (NAM. Cv. App. 1983} CThe
ﬁnihthnahuumhnglpinolﬂwnwmﬁnsmm:ﬁmcﬁwmhmnymgdnbdbymmd
federal agencics.”) (quoting Pilot Indus. v. Southern Bell Tel & Tel. Co., 495 F. Supp. 356 (1979)). .

2102. Southern Bell Tel. Co. v. Ivenchek, Inc., 204 5.5.2d 457, 459 (Ga. Ct. App. 1974). “What it Just and
rcuonxblewbcdmxed.wbdhmhm&ﬂymmd. whtllmiuﬁomofﬁabiﬁfymmtymmduhis
rcmk.ucmnmwhﬁmdm&nmmmhmcdmnﬂmﬁmofpbﬁcuﬁiqmjwnm
mpmperlctuni-lounsidmdonsmﬁxin;innmnccpmﬁmm.'ld.

n103. Waters v. Pacific Tel. & Tel. Co., 523 P.2d 1161, 1166 (Cal. 1574).

n104. Id. at 1166.

!tmmhundis;nmddntd:ccommhsiouhuapptwcdlgcfxaﬂpolicyof}inidngthclhbﬂityou:kpbonc .
nn'ﬁﬁaforordinlrymgﬁgcnccmlspodﬁedacditallnw‘ncc.mdhumﬂedupwthcvaﬁditymdcﬁ'ogofdm
poﬁcyinaaciﬁnghxrdamkinzﬁmcdou.luko;ppanclarlhxttomwuhuxﬁufordmgaulmuko[
service interruption ... would thwart the foregoing policy.

14

1105, State ex rel. Frestern Union Tel. Co. v. Public Serv. Comunt'n, 264 S.H. 669, 671 (1934) C'The
priociple that the compentation should bear a reasonsblo relation to the risk snd respousibility assumed is the
settied rule of common law.").

_ n106.1d.; see also Horowitz, supra notc 11, st 132 (discussing regulation of AT&T as a monopoly and
noting “the stabilization of business risk was accomp!isbodﬂuoughngwxmedﬁknw of return and » policy
of long-teom capitalization.”). .

1107, See Western Union Tel. Co. v. Esteve Bros. & Co., 256 US. 566, 512 (1921).

n108. Sce Waters v. Pacific Tel. & Tel. Co., $23 P.2d 1161, 1164 n.5 (Cal. 1974) (acknowlodging "that
considenations of public policy which might be applicable to diqmmbctwempzﬂicpardammtwccsurﬂy
applicable to provisions of a tariff filed with, sad subject to the pervasive regalatory autharity of, an expert
sdministrative body."} (citing E. 8. Ackerman Importing Co. v. Las Angeles, 394 P.2d 566, 569 (Cal. 1960))).
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2109, See Horowitz, supr pate 11,5132

0110, Waters, 523 P.2d at 1164 (poting thiat reasonable tclcphone ratcs arc in part dependent o limitation
of liability rules}; see also Bulbmar, lec. v. Nevada Bell, 825 P.2d 588, 591 (Nev. 1992) (recognizing telephooe
cmniamebefomdwaiwrwmmmedwoﬁdhmehﬂuﬁmof
uabﬁhy);aﬁfouﬁlmﬂmmlmn.nla(m&ugmuomMofmduﬁmofﬁabmmlam
botntowbktlcpbomwmptﬂam;noﬁdtmkcwdxpdﬂicltllasu’codﬂnullg:umlhbﬂitym

. nﬂ‘lfAbmlum v. New York Tel. Co., 380 N.Y.2d 969, 972 (Chv. & 1976); Garrison v. Pacific Northwest
Bell, 608 P.2d 1206 (Or. Cx- App- lM).mwdmntegnhﬁmhooﬂbncd-dmsmmofmm

i hﬂomcnmhsgmdn}ﬁnnnlynudcpmomxncﬁug@cxﬂymh&ldd,wpnmﬁ.n
4. ’

112, Peacock’s, Inc. v. South Ceat. Bell, 455 So. 2d 694, 698 (La. Cr App. 1984).
a113. Sec Great N. Uril. Co. v. Public Sarv. Comm'n, 293 P.2d 294 (Mont. 1930).

nl14. See Peacock’s, nc., 455 Sa. 2d at 698 (La. CL App 1984) (dcnyingrccovayfnrnncged faitare of
tdqﬂsonélinaamoowd!olhmmm).

R115. Soo nupra notes 81-113 sad accompanyiog text.

n116. Balteretal, ‘mpn note 13,8t 84-85

2117, Horowitz, sup note 11, at 241

2118, Sce infre nom 119-76 and sccompanying text

2119. Sec fofia notes 120-67 10d ;monpmy‘in!m N

120, *Otber things being equal ™ Webster's Third New International Dictionary 368 (1981).

n121. Roger M- Noll, The Future of Telec ications Regulation in Telecoinmunications Regulation -
Today and Tomerow 41,44 (Ei M. Noamed, 1983); 06 also Bolter ctal, supra note 13, at 84-85.

122 Sec generally Teake, supra vote 11 (snalyzing state telscomanmications regulatory decisions
rurﬁmmwmmmmpmmwmmdwwmwm
AT&T in 1984). . )
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n123. Scc supra notes 33-35 and sccompanying text.

0124, Sco supra potes 33-35 and accompanying text.

1125. United States v. Western Electric Co., No. (i V.A.82-0192, 1982 WL 1882 (D.D.C. Aug. 24, 1982);
sce Horowitz, supra vote 11, at 241,

T 126, Teske, supea pote 11, 1 13-14. . —
" p137. See supra notcs 19-119 and sccompanying text.
£128. See supra notes §2-90 and sccompanying text.

5129, Bushsos, States Easing, supm note 37, at 27 ("As the local telecommumications enviroament grows
mmcompcdxivg.smnﬁlitycoumﬁniom mﬁmwidcmopcningnptbcitmguhdommmcomzoinmﬂon
and lower the cost of services.™). ’ )

130 See supra notes 81-90 and accompanying text.

ni3l. See, e.g., State ex rel. Mountain States Tel & Tel. Co. v. District Court, 503 P.2d 526, $29 (Moat.
1972). .

1132, Horowite, supra note 11, at 102-03. "Regulation substituted & guaranteed return on capits! and
mxmgcuwutﬁwdomfonhcumtinﬁdof!bqumkntphce.Mwnpwdsdythckindoflchhﬁoanl
president of AT&T bad sought.” Id. st 103. "AT&T did not actively oppose ... regulation. In fact, it suggested
that regulation might scrve as 2 substitute far competition by, among other things helping to resolve the
problems pased by duplicated services.” Owen & Breeutigem, supra note 21, a1 200.

al133. Owen & Bracutigam, supra note 21, 2t 200.

R34, 1L e 11

nl35. Boltes ot al., supea note 13, at 43. “ .

n136. Sce suprs potes |0§-14 and sccompanying text.

n137. Sce, e.g., Peacock, Inc. v. South Cent. Bell, 455 So. 2d 694, 698 (La. Ct. App. 1984).

n138. Bushaus, Incentive Regulation, supns note 37, 3127,
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- p139. Nagelhout, supra note 41, a1 46 (stating that us the competitive telecommunications market cantinves
wmhm,sumxcgnhmueinawing}ywinhgmwcﬂlcnguhmybmﬂm h;posedonloaltckybcne
camiers.”). .

n140. Alsin do Foatenay etal,, Local Compctition sod Resale of Network Scrvices in the USA, .
Telcommumications Pol'y, Mar. 1987, a1 45, 53, 56 {ooting differential regulatory treatment between Yocal
telephone compasics and their compctitors).

n141. See nupra notes 1 12-14 and scootupanying text.

- .

0142, Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 590-91 (Nev. 1992) (indicating that absent Hability
limitations, broad Mﬂhymomtmﬂdauﬁcuunmdmsptmunudﬁtywviocnlu).

'n143. Nagelhout, supra note 41, st 46.

nl44.Id.

nl4s. anllh.:upnmt:Sl.a!l.minothnpxoposedaplmwithptieaﬁodmlfmhhucdonmch
varisbles as inflation, Wm&wﬁﬁq.aﬂqmﬁqdmumpmdnkobdudalmym
&mmhdmuw&pwmmmu&ﬂmuwkmmummcmtﬁmd
13.1% rate of retom. I _

nl46.1d.

n141.Ar¢ﬁably,ifccrt§inutcsm&mfortpaiodofyun,twlcphmcocmpmywduommnkdm
could Mymcwcmtelythcmuﬂhqi&dofinausodlhbﬂityﬁxmmgutomth & moce informod
mcsmmlofmedcgwofincmxdcombdtchmgecum.m:pocuhﬁvcummdmcoouof
inuwcdli:baitynnyno(unechdxmnlupam

nMB-Robemth.BcuRn:PhnAppanRightonUDh.Cthﬁb“DeaL 1992, 1, 2t 1 (poting new
regulatory plans allow telephone compandcs to carn higher profits).

n149. Sce suprs vote 40.
nlSO.W.PangdaL,Pmssctmdl(.edoaonllxhwof'fo:n4,u24(5xhod. 1984).
nl5LId

nl52. 1. at 25.
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a153. A wlephone company docs nothave s duty to provide flawless, uninterrupted service, but is only
required to provide *reaianable” or "sdoquate” ccrvice. Sce, €.§, Or. Rev. Swt. 759.035 (1992) ("Evay
telecommanications utility is required to fumish adequate snd safc scrvice™); Va. Code Ann. 56-234 (Michic

i ity to furnish reasonably sdoquate sexvioe and facilities™). While

tcchnologimlhmovltiunhascuxhed a rouch moce relisble network, the vastmess and interoonnect pamuce of
the system are mmmwmdm.wm.xf-mwamwcwm
m%paﬁndechaMwﬂdW:MOﬁ&hlhbﬂiﬂ.ﬁhsmmythy
infnsﬂ)kwithmchminungx’bhpmdnd.wmﬁusﬁﬁcdwidmmﬂmmditiomlnﬁmnlcsofsﬁidﬁxbiﬁtymch
uw@omﬂymmmmmdmmmlw,um(widwbﬂkyhsbemuidmy
ﬂnumbcconﬁncdmthhzsotwtiv{dc:whichuc'cthdimx}".' 'cxccptionll.'ot"-bm(wl‘).

) nl$.4\<Scc supre Dotes 97-100 and sccompanying text.

nl5S. Waters v. Pacific Tel. Co., $23p2d 5161, 116608 (Cal. 1974) CTelephone service is a business and
a persoml mcwlty,nndﬂ:cmbsm‘tumc:m mdinuﬁlywouldmtbcmﬁvmd by the availability of damages
inﬂxccvw:ofncgﬁgcnlmicc."} .

n156. As technological inmvuﬁonsbtingmmpcﬁtionwemloal scrvice, altermatives pay be more
WWWWy,whﬂeygasmcdmmﬂqwmmkmhmkcdmﬁmuw
:vatsccustomcrvicmmdxmviccsu adjunct, specuﬁudxcrvica.:ndnotuanﬂxﬁm for local residential
service. Jennlfes Jarmutt & Joseph F. Cmtcs.ﬂmncl}scof(kunhrchhmbgy.Tdmmmmiatiom Poly, Feb.
1990, st 78.

. nl57. See supra note 28.

al58. See, e.g., U.LC.C. 2-50%4) (1978) (allowing partics o ender into contractaal agreements shifting risk
of loss). : -

n159.thucuminingﬂmriskofﬁlhiﬁty.otdncxmddndutybtmomoftbctmub!ing
issurs s the beterogenous mixmcofﬁxccustonubue.Tckpbommgcvahuﬁmndsﬁomoneamomm
anom:t.‘[bspocuumofumityofmcscﬂiwisbxmd.ﬁmnhmnyim(i.c;ﬁmdkwonxbomcbold)mx
majursmmormcnnc(i.c.. tclcmaxbﬁnzﬁmn).thmchlwdctyofmﬁxvduco(ndqhooe outage
wﬁlvuyduﬁbﬂybdwmdiﬂ'mcnmwp'wpt.BolnuatL.nqmmﬂ.uB.Fo:mnq:lc._:mm

n160. Scc supra notes 1-4 and sccompanying text.

nl61. California PUC Repot, supra note 73, 8t 12 ("at the present time, vo liability insursnce is available to
insun::gnimtmvicc«diredoqmou.ﬂuchmgeindrﬁmiuﬁonofmbakymkmkﬁnpaymm preates
than at present the moncy must come fxomlhcmcwctofthccoxw;nyaﬂ'md_‘}

nl62. See, .8, supca botlcs 4042,
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2163, Sce supr botés 143-47 and sccompanying text.

n!M.T:hcoonoqmofncm:l.mdpmximccammdsohcomiztaﬂwiﬁlauﬁnambhndtmy
fmmw@wﬂm?wm&.ﬁab&%hﬂ@mdﬁpﬁnﬁﬁ‘wmmmﬁc

o cause of (he loss, or was the nature otdnbhmswhthntthcbmmww!dluvcbecndamﬁsbedcm
meﬂmc@mwwfbmﬁmham.ﬂwmamwe@myww
foresee the value of the co i ﬁmbﬂ.w&cmﬁnsdxmga?m'ﬂoodpudﬁﬁpdon'mm
mfm,mmmumwmorwumwmmmpummmawm
miocmkathccomnymwmrmlhnitedxisk. viuuun-ny:bﬂityofdwcoumymmgcdmdsk
Bulbman, Inc. v. Nevada Bell, 825 p.2d 528, 591 (Nav. 1992). This doaczaeepow:ﬁalformaphsive
volume of litigation for sl utilitics. :

o165, Bulbmon, 825 P.2d at 391 (noting that defects and distuption are inevitble when providing servico to
hmdmdsofﬂmnnmhofcumm);wadﬂ,wpnm lSl,ltG&(acplliningdxalinlighofﬂxooa-
bucdrczuhtntypmnofuﬁlldathdrchﬂlinbﬁkymmiquc), ’

£166. See supra notes 137-41 and accompanying text.
al67. Sec supse potes 150-61 and accompanying text.

n168. H.B. 4026, 87th Gepenal Ancm!)ly. TMiinale, 1992.

n169. Telephone Interview with Pat O'Brien, Public Utilitics Committes Clerk, Springficld, IIL (Feb. 8,
1993). )

a170. HB. 4026, 87th Genenl Asscmbly, Hiinois, 1992
n171. Sec rapea notes 21-50 and sccompanying text.

172, Sec, e Holman v. Southwestern Bell, 338 F. Supp. 727 (D. Kan. 1973); Stern v. General Tel. Co. of
Cal. 123 Cal. Rotr. 373, 376 (. App. 1973); Coachlight Las Cruces, Lud.v. Mountaln Bell Tel. Co., 664 P2d
994, 996 (N.M. Cx. App. 1983). :

a173. Stern, 123 Cal. Rper. at 376 {citing Catifornia Public Utilities Cocumission repost that exposure for
gancgﬁgcncemigiubcminowﬁwwxeduocmmfou\!n@uym). )

" p174. Colick & Sans v. Pacific Bell, 244 Cal. Rper. 724, 716 n.4 (Cx. App. 1988).
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nY7S. See, €.¢., supea pote 42 and sccompanying textL.

;117& Sce supra note 47 snd accompanying text.
nl77. See supra notes 21-50 and sccompanying text.

nl78. Soe supra notes 120-25 and accompanying text-
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ATTACHMENT 4



APS.C.No.1

'Spciiius Management Co. Switched Services, LLC
Section 2 - Original Page 17

“d/bla Kspedius Communications

REGULATIONS
23" Obligations of the Customer (Contd) “

" 232 Claims

With- respect to -any service or facility provided by the Company, Customers shall
‘indemnify, defead and hold harmless the Company from and against all claims, actions,

damages, liabilities, costs and expenses, including ceasonable attorneys' fees for:

A) any loss, destruction or damagg to the property of the Company or any third party,
or death ot injury to persons, including, but not limited to, cmployecs or.invitees
of cither party, to the extent caused by or resulting- from. the negligent or

intentionsal act or omission of the Customer, its employees, agerits, représentatives
or invitées; or . - ) "

_B)  any claim, loss, damage, expensc ot fiability for infringement of any copyright,
patent, trade secret,or any proprictary or intellectual propexty right of any third
party, arising from any act -or omission by the Customer, including,. without
limitation, use of-the Company's Services and faciliies in a- manner not
contemplated by the agreement between the Customer and the Company. -

Py v T R Effective: September 10,2002
“ames C. Falvey . )
.. Vice President, Regulatory Affairs
Kspedius Management Co,LIC ) _
7125 Columbia Gatcway Drive, Suite 200 o ‘ ‘
Columbia, MD 21046 o . XSP 000023




Xspedius Management Co. Switched Services, LLC | Ga.P.S.C.No. 1
dfb/a Xspedius Communications .Section 2 - Original Page 17 -

REGULATIONS

2.3 Obligations of the Customer (Cont'd)
232 Claims

With respect to any service or facility provided by the Company, Customers shall
: indemnify, defend and hold harmless the Company from and against all claims,
— actions, damages, liabilities, costs and cxpenses, including reasonable attomicys’ fees
: " for: ’ - . :

Ay  any loss, destruction or damage to the property of the Company or any third
party, or death or injury to persons, including, but not limited to, cmployees

- or invitees of eiffier party, to'the exteat caused by or resulting from the
negligeat or intentional act or omission of the Customer, its cmployces,

- -agents, representatives or invitees; or e

B)  any claim, loss, damage, expense or lisbility for infringement of any.
copyright, patent, trade secret, or any proprictary or intellectual property
right of any-third party, hrising from any act ot omission by the Customer,

.including, without limitation, use of the Company's services and facilities in

. o - .amanner not contemplated by the agreement botween the Customer and the
' Company. ) “
Issued: March 16, 2004 - - N . ~ Effective: April 16, 2004
- James C.Falvey
Sr. Vice President, Regulatory Affairs
Xspedius Comunications, LLC. _ :
7125 Columbia Gateway Drive, Suite 200 . XSP 000039

 Columbia, MD 21046




_é(spcdius Management Co. Switched Services, LL.C - K P.S.C. Tariff No. 1

“dfbfa Xspedius Communications

Original Sheet 33

REGULATIONS AND SCHEDULE OF INTRASTATE CHARGES

2. REGULATIONS (Cont'd)

2.3  Obligations of the Customer(Cont'd]

1 2.3.2 Claims

With respect to any service or facility provided by the Company,
Customers shall indemnify, defend and hold harmless the Company
from and against all claims, actions, damages, liabilities, costs and

" expenses, including reasonable attorneys’ fees for:

L

any loss, desmcﬁon or damage to the property of the Co.n.1pany

or any third party, or death or injury to persons, including, but
-not limited to, employees-or invitees of cither party, to the extent

caused by or resulting from the negligent or intentionalact or

omission of the Customer, its employees, agents,

representatives or invitees; or

- 'any claim, loss, damage, expcnsc or lia{bility for ihﬁingeai;:nt of

any copyright, patent, trade secret, or any proprictary or
intellectual property right of any thid party, arising from any
act or omission by the Customer, including, without imitation,
use of the Company’s services and facilities in a manner not
contemplated by the agreement between the Customer and the

- Company.

Tesued: Scptember 5, 2003 T : Effective Date: October 6, 2003

Issued By:

" James C. Falvey, Sr. Vice President

Regulatory Affairs

Xspedius Management Co., LLC
7125 Col_umbia Gateway Drive, Suite 200
Columbia, Maryland 21046

XSP 000048




17Xspedius Management Co. Switched Services, LLC d/b/a Xspedius CommunicationsLa. P.S.C. No.1
’ Section 2- Original Page 17

Issue Date: June 14, 2002 Eﬂ’ecti;lc Date: Fcbnxary 12, 2003

Issued By: James C. Falvey, Sr. Vice President Regulatory Affairs
Xspedius Managemeat Co., LLC Co
7125 Columbia Gateway Drive, Suite 200
Columbia, Maryland 21046

REGULATIONS -.

" 2.3 Obligations of the Customer (Contd)

232 Claims - o

With respect to any sexvice or facii_ity pmviciéd by the Company, Customers shall
indemnify, defend and hold harmless the Company from and against all claims,
actions, damages, liabilities, costs and expenses, including reasonable attomeys'
fees for: . : .

A) any loss, destruction or damage to the property of the Company or any
% third party; or death or injury to persons, including, but not limited to,
. employees or invitees of either party, to the extent caused by:or resulting
from thc negligent or intentional act or 6mission of the Customer, its
- employees, agents, represeritatives or invitées; or

B)  any claim, loss, damage, expense-or liability for infringement of any
copyright, patent; trade secret, or any proprietary or intelloctual property
right of any third party, arising from any act or omission by the Customer,
including, without limitation, use of the Company’s services and facilities
in a manner not contemplated by the agreement between the Customer and.

the Company. -

i XSP 000056




Xspedius Management Co. of Jackson, LLC

Miss. P.S.C. No. 1

d/b/a Xspedius Communications : .Section 2 - Original Page 17

REGULATIONS .

, 2.3 Obligations of thé Customer (Cont'd)

232 Claims

With respect to any service or facili.ty providcd.by the @@my, Customers shall
indemnify, defend and hold harmless the Company from and against all claims,
actions, damages, liabilities, costs and expenses, including rcasonsble attomeys'

- fees for:

‘A)  -any loss, destruction or damage to the property of the Company or any
third party, or death or injury to persons, including, but not limited to,
employees or invitees of either party, to the extent caused by or resulting
from the negligent or intentional act or omission of the Customer, its
-employecs, agents, represcatatives or invitees; or ) .

) B)  any claim, loss, damage, expense or lability for infringement of any
copyright, patent, trade secret, or any proprictary or intellectual property
sight of any third party; arising from ‘any act or omission by the Customer,

. -including; without limitation, usc of the Company’s:services and facilities
~ in a manner not contemplated by the agrecment between the Customer and
the Company. -
Issued: August 21, 2003 " Effective: September 21, 2003
" James C. Falvey ] . - : ) o
Sr. Vice President, Regulatory Affairs
Xspedius Management Co., LLC . )
- 7125 Columbia Gatcway Drive, Suite 200 S . ,
' ) S YSP 000064

- Columbia, MD 21046 ,
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Kspedius Management Co. Switched Services, LLC S.C. PSC.No. 1
. Section 2 - Original Page 17

REGULATIONS

23 Obligations of the Customer (Contd)

232 Claims

With respect to any service or facility provided by the Company, Customers shall
indemnify, defend and bold harmless the Company from and against all claims,
actions, damages, liabilities, costs and expenses, including reasonsble attorueys’

fees for: -

T-A) any loss, déstruction or damage to the property of the

Compsany or any

third party, or death or injury to persons, including, but not limited to,
employees or invitees of either party, to the exteat caused by or resulting .
from the negligent or intentional act or. omission of the Customer, its

employeces, agents, representatives of invitecs; or

B) any claim, loss, damage, expense Or liability for. infringement of any -
copyright, patent, trade secret, or any proprietary ot intellectual property
right of any third party, arising from any act ot omission by the Customer,
“including, without limitation, use of the Company's services and facilities

-in a manner not contemplated by the-agrecment between
-the Company. : S

the Cus}omcr and

Tssued: Scptember 25,2002 “ " Eiffective: September 4, 2002

James C. Falvey

Vice President, Regulatory Affairs
Xspedius Managemedt Co., LLC

7125 Columbia Gateway Drive, Suitc 200
Columbia, MD 21046

(301) 361 4200

james.falv fusme.com

XSP 000072




Xspedius Management Co. Of Chattanooga, LLC TRA.No.3

Section 2 — Original Page 17

' REGULATIONS

" Obligations of the Custoiet (Cont’d)

232 Claims

With respect to army service or facility provided by the Con;péhy, Chéiémcrs ‘shall

indemnify, defend and hold harmless the Company from and against all claims, .

actions, damages, Jiabilities, costs and expenses, including reasonable attorneys’
fees for: . .‘ .

“A) any loss, destruction or damage to the property of ‘the Company or any
third party, or death or injury to persons, including, but not limited to,
employees of invitees of cither perty, to the extent caused by or resulting

_ from the negligent “or intentional act or omission of the Customer, its
-employecs, agents, representatives or invitees; or - ’

‘B)  -any claim, loss, damsge, expense or liability for infringement of any
.‘ - copyright, pateot, trade sectet, or eny Prop ictary or intellectual property
right of any third party, arising from any act or omission by the Customer,
including, without limitation, usc of the Company’s services and facilities

in a manner not conteraplated by the agreement between the Customer and

the Company-

" Issued: November 17, 2003
James C. Falvey
Sr. Vioe President, Regulatory Affairs
Xspedius Management Co., LLC".

* 7125 Columbia Gateway Drive, Suite 200
Columbia, MD 21046 .

Effective: December 19,2003
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InRe: Enforcement of Interconnection Agreemépt Retween BellSouth :2—5—-»

Telecommunications, Inc. and NuVox Communijcations, Inc.

ORDER ADOPTING IN PART AND MdDIFYING IN PART THE HEARING
OFFICER'S RECOMMENDED ORDER

BY THE COMMISSION:

This matter anses rom the May 13, 2002 Complaint by BellSouth Telecommunications,
Inc. (“BeliSouth™) filed with the Georqua Public Service Commission (“Commission™) against
NuVox Commurnucaitons, Inc. (*NuVox™) to enforce the parties’ interconnection agreement
(“Agreement”).  BeliSouth asserts {hat it has the right under the partics’ interconnection
agreement to audit NuVox's records in order to confirm that NuVox is complying wath its
cortification that it is the exclusive provider of local exchange service to its end users. The
facilines that BeliSouth wishes to audit were initially purchased as special access facihties but
were subsequently converted to enhanced extended loops (“EELs™) based on NuVox's sel{~
certificanion that the [acilities were used to provide a significant amount of local exchange
service.

In construing the inicrconnection greement, it is necessary to consider the June 2, 2000
ordet of the Federal Communications Commission (“FCC™) in fmplementation of the Local
Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, FCC 00-
183 (“Supplemental Order Clarification”). The parties disagrec both with respect to the meaning
of the FCC order, and the extent to which the order was incorporated mto the Agreement.

L STATEMENT OF PROCEEDINGS

On May 13, 2002, BellSouth filed its Complaint to enforce the parties’ Commission-
approved 1ntcrconnection agteement. The specific reliel requested by BellSouth was that the
Commussion 1csolve the Complaint on an expedited basis, declare that NuVox breached the
\nterconnection agreentent by refusing to allow BeliSouth to audit the facilities NuVox self-
certified as providing “a significant amount of local exchange service,” requite NuVox to allow
such an audit 2s soon as BellSouth's auditors are available and order NuVox to cooperale with
the auditors selceted by BellSouth. (BellSouth Complaint, pp. 5-6). NuVox filed with the
Commission its Answer 1o the Complaint on May 21, 2002. NuVox supplamented its Answer on
June 4, 2002
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cxceptions in 47 U.S.C. § 222(c)(1) provide that CPNIamay be released with the approval of the
customer or if required by law. BellSouth is not required by law to release this information to its
auditor; but rather it is requesting authorization from the Commission to do so. It does not
appear consistent with the intent of the law to autharize releasc of the infonmation in this
instance. The Staff recommended that BeliSouth only be permitted to release the CPNI with the
customer’s approval.

The Commission adopts the Staff’s recommendation with respect to the release of CPNI
to BellSouth's auditor.

E. The auditor proposed by BellSouth must be comphliant with with the standards and
criteria established by the American Institute of Certified Public Accountants,

The Supplemental Order Clarification requires that audits must be conducted by
independent third parties paid for by the incumbent local exchange provider. (Supplemental
Order Clanification, § 1). The Agreement includes the following language on BellSouth’s audit

rights: .

BeliSouth may, at its sole expense, and upon thirty (30) days notice to
[NuVox], audit [NuVox's] record not more than onfcle in any twelve
month penod, unless an audit finds non-compliance with the local usage
options rcferenced in the June 2, 2000 Ovder, in o1der 1o venfy the type of
raffic being wansmuticd over combinations of loop and transport network
clements.

(Agrecment, Att. 2, § 10.5.4).

This language does not specifically addeess the issue of the independence of the auditor.
BellSouth mantained that it is not required o use a thurd party indcpendeat auditor. It supported
this position with the same argument that it used to support its position on the “concem”
requircment.  That is, BellSouth argued that “the only audit requirement 1o which the parties
agreed 1s that BellSouth give 30-days® notice.™ (BellSouth Post-Hearing Brief, p. 3) NuVox
disagreed, and argucd that the parties did not exempt BellSouth from its obligation to conduct an
audit using an independent third party auditor. (Tr. 253) This question of contract construction
poses the same question as was addressed with the concem requircment The Agreement does
not expressly state either that BellSouth must show a conceun or that BellSouth does not necd to
show a concern.

The Staff recommended that the Commission find that the Supplemental Order
Clarification and the Agreement require that the audit be conducted by an independent third
pacty suditor. For the reasons discussed ia the analysis of the “concem™ issue, the Commission
adopts Staff's recommendation that the Agreement is unambiguous that the audit is required to
be conducted by an independent third party. “

The next question is whether the auditor selected by BellSouth is independent. NuVox
vigorously objected to the Hearing Officer’s conclusion that ACA salis fied this request. NuVox

Commission Order
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argucd that ACA is a small consulting shop that wes dependent on ILECs for its business, and
thecelore could not be characterized as independent. (NuVox Post-Hearing Brief, p. 46). NuVox
also claims that ACA marketing material characterizing as “highly successful” its audits that
have recovered large suins for ILEC clients reflects 2 bias. J4 NuVox also complained that
BeliSouth's wimess, Ms. Padgett admitted that she had private conversations with ACA
regarding the requirements sct forth in the Supplemental Order Clarification, before and dunng
ongoing audits, with and wathout the audited party being presest. (NuVox Objectons, p. 19)
NuVox reasons that this illustrates that ACA is subject to the influence of BellSouth. Id NuVox
requested that BeliSouth conduct the audit using a nationally recognized sccounting fim.
(NuVox Post-Hearing Brief, p. 47). NuVox also conlested the anditor’s independence on the
ground that ACA is not certified under the standards established by the AICPA. (Tr. 275).

BellSouth argucs that none of these points demonstrate that ACA is not independent from
BellSouth. (BellSouth Post-Hearing Buief, pp- 27-28). BeliSouth counters NuVox's clams with
cvidence that ACA has competitive local exchange camrier clients and that BellSouth has not
pleviously hied ACA. 1d BellSouth also argues that neither the Agreement nor the
Supplemental Order Clarification required the auditor to comply with AJCPA standards. [d. at
28.

The Trlennial Review Order, which the FCC issued after the date of the Agreement,
states that audits must be conducted pursuant to the standards established by the AICPA.
(Trienmal Review Order, § 626). The question then is whether this compliance is required for
audits conducted pursuant 1o agreements entered into prior to the issuance of the Triennial
Review Order. NuVox's position that it should be required is based on a rcading that, like with
the “concem” requirement, the FCC was simply clarifying in the Triennlal Review Order what
was intended by the term “independent” in the Supplemental Order Clarification. (Ir. 276).
BellSouth argues that the Trienmal Review Order does not impact the parties” nghts under the
Agreement, and in fact, illustrates that the Supplemental Order Clarification did not contain this
requicement. (BellSouth Post-Hearing Brie[, FN7)

The Staff recommended that the Commission find that BeliSouth's auditor met the
standards of independence set forth in the Supplemental Order Clanficanon, but that the
Commission should consider in its evalvation of the credibility of any audst results whether the
audit was conducted pursuant to AICPA standards. The Commussion does not adopt the Stafl’s
recommendation NuVox raised serious concems about the auditor's indcpendence. The FCC
has stated clearly not onty that auditors must be independent but that the independent auditor
must conduct the audit in compliance with AICPA standards. [t is true that this latter standard
was not clarified until after the parties entered into the Agreement; however, the parties disputed
the meaning of the indepcandeat requirement prior to the issuance of the Triennial Review Order.
NuVox always maintained that for an auditor 1o be independent it must comply with AICPA
standards. (Tr. 275). That the FCC later identified AICPA compliance as a prercquisite of an
independent audit supports a conclusion {hat NuVox was correct. BellSouth's argument that the
inclusion of the requwement in the latter FCC Order indicates that it was not present in the
former is mistaken in this instance. In the Triennial Review Order, the FCC gives 1o indication
that it 18 reversing any porion of the Supplemental Order Clarification. The most logical
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construction of the Triennial Review Order is that it is clarifying the requirement that had been in
place from the prior FCC order.

In reaching this conclusion, the Commission concedes that the Supplemental Order
Clarification did not expressly state that AICPA compliance was a prerequisite for an anditor to
be deemed “independent.” In foct, the Supplemental Order Clarification does not expound on
the criteria to be copsidered in determining whether & third party auditor is independent. This
lack of detail should not be consirued to render the “independent”™ requurement meaningless.
Rather, it leaves to the discretion of the Commission what is required 1o comply with the
standard of independence. For guidance in reaching this determination, it 18 reasonable to Jook at
other orders of the FCC. The Triennial Review Order gives clear guidance that comgpliance with
AICPA standards is necessary in order for a third parly auditor to be independent. The
Commission finds that eny audit firm selected by BellSouth itself be comphant with AICPA
standards and criteria.

The Comrmussion remains cogpizant that parties arc cspable of ncgotiaung and agreeing
to termns and conditions that are different than the specific requirements set forth n the Jaw. The
Commission has concluded that the parties did not do so with regard to this provision of the
Agreement. Theiefore, the issue 15 whether the federal law at the time the partics enteted 1nt0
the Agreement required third party audits to comply with AICPA standards in order to be
deemed independent.  For the reasons discussed, the Cornmission concludes that it is a fair
construction of the term “independent™ 10 require AICPA compliance

Regardless of whether BellSouth argues 1t has a contractual 1ight to conduct an audu that
does not comply with AICPA standards, as the finder of fact the Commission may decide the
proper weight to afford the findings of any such audit. In light of the FCC’s determination that
audits should be conducted pursuant to AICPA standards, the Commission concludes that «t
would not afford any weight to findings fron an audut that was nat conducted 1n compliance with
AICPA standards. Given that BellSouth would not be able to convert loop and transport

- combinations to special access services uatil it prevailed before the Commission, it would not

make any difference if the Commission were to permit BellSouth to conduct the audit with an

auditor that was not AICPA compliant. As discussed above, the Commnussion has concluded that
BellSouth does not have this right under the Agreement; however, 1t 1S impontant to distinguish

between the pariics’ arguments conceming their respectve contraciual tights and the
Commission's discretion in evaluating the evidence.

The Staff recoramended that NuVax should not have to pay the costs related o adherence
10 AICPA standards. The Commssion agrees. The Recommended Order appeared to base the
conclusion that NuVox should pay for compliance with AICPA standards on the premis¢ that
such compliance was above and beyond what had been agreed to by the parties. Given the
éonclusion that AICPA comphance is required by the Agreement, the basis for making NuVox
pay no longer exists

F. NuVox's Request for a Stay is denied.
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(Tr. 470-71). Likewise, the Kansas Commission recently refused to find that SBC had a duty to
provide the transit function at a TELRIC rate. See In the Matter of the Petition of the CLEC
Coalition for Arbitration Against Southwestern Bell Telephone, L.P., Docket No. 05-BTKT-365-
ARB at 102 (Feb. 16, 2005).>> The Commission should resolve this issue the same way it did in
the transit traffic proceeding.**
Item 86B: (B) How should disputes over alleged unauthorized access to CSR information be
handled under the Agreement? (Attachment 6, Sections 2.5.6.2 and 2.5.6.3)

The crux of this issue is simple: within how many days should a party be required to
produce a Letter of Authorization (“LOA”) verifying that the party had the right to review a
customer service record if such an LOA is requested? As explained below, and as conceded by

the Joint Petitioners, two weeks is more than a sufficient amount of time for either party to

produce such an LOA upon request.

Joint Petitioners concede that customer service record (“CSR”) information contains
Customer Proprietary Network Information (“CPNI”), and that BellSouth and the Joint
Petitioners have an obligation under federal law to protect the unauthorized disclosure of CPNIL
(Tr. at 552). Given such obligations, it is no surprise that the parties have agreed to refrain from
accessing CSlé infbrmatio_n without an appropriate LOA from a customer and to “accéss CSR
information only in strict compliance with applicable laws.” (Tr. at 552-553; see Att. 6, §
2.5.5)). Regarding LOAs, the parties have agreed that upon request, a party “shall use best
efforts” to provide an appropriate LOA within seven (7) business days. (Tr. at 553-554; Att. 6, §

2.5.5.1)). Seven business days equates to at least nine (9) calendar days. (Tr. at 554).

3 The Texas Commission reached a different conclusion in Arbitration of Non-Costing Issues For Successor
Interconnection Agreements to the Texas 271 Agreement, T.P.U.C., Docket No. 28821 at 30 (Feb. 23, 2005).

3 BellSouth reserves all rights relating to the Commission’s authority to establish a non-TELRIC rate for the transit
function.
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[Tlhe rate of a carrier providing transmission facilities dedicated to the
transmission of traffic between two carriers’ networks shall recover only the
costs of the proportion of the trunk capacity used by an interconnecting
carrier to send traffic that will terminate on the providing carrier's network.

Second, 47 C.F.R. 51.703(b) states that “a LEC may not assess charges on any other
telecom carrier for telecom traffic that originates on the LEC's network.” Together, these
rules dictate that both carriers bear a cost responsibility for the interconnection facility
because each party is using the interconnection facility to deliver traffic to the other party.

The Commission concurs with the Arbitrator's finding that, in general, each party is
solely responsible for the facilities on its side of the POL Nonetheless, the Commission
agrees with Sprint that each party must be financially responsible for its own outgoing
traffic. Where the interconnection is via a two-way trunk, the cost of that facility must
necessarily be shared. The Arbitrator's Reportis modified accordingly and the parties are
directed to adopt Sprint's proposed language.

3. Should non-251(b) or(c) services such as Transit Services be
negotiated separately?

Sprint IC Issue 7: Should non 251(b) or (c) services such as Transit Services
be negotiated separately?

Discussion and Decision:

Sprint's IC Issue 7 was listed at Section 1(C).1 of the Final Arbitrator's Report, butthe
description of the issue given there was evidently incorrect. Nonetheless, the Arbitrator did
determine AT&T Network A-C 11 Issue 4(c), CLEC Coalition IC Issue 1, ITR Issue 4, and
NIA Issue 5(a), and MC] RC Issue 18 in that section, all of which are identical to Sprint's
IC Issue 7. Sprintis thus correct. The Arbitrator's Report is modified accordingly and the
parties are directed to adopt Sprint's proposed language set out below:

17.2.1 Transit service providers are rightly due compensation for the
use of their tandem switching and common transport elements when
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providing a transit service. This compensation is based on TELRIC pricing
and appears in Appendix PRICING.- All Traffic.

4, Future declassifications:

SPRINT UNE 3: Should changes in SBC MISSOURY'S unbundling obligation
due to lawful action be incorporated into the terms and conditions pursuant to
the change in law provisions in the agreements General Terms and
Conditions?

Discussion:

Sprint states that there are important technical errors in the Arbitrator's decision
matrix regarding UNE Issue 3 that appear to have caused a substantive error as well. The
Commission should correct the technical error and adopt all Sprint’s proposed language for
Issue 3 while rejecting all SBC's proposed language that is disputed by Sprint.

The technical error begins on page 124-6 of the Arbitrator's UNE decision matrix,
Attachment 1. A. Part 1, where the Arbitrator ruled on proposed contract section 8.4.2.
The Sprint language that appears on page 125 next to SBC's section 8.4.3 should actually
be added to the end of Sprint's proposed Section 8.4.2 that appears in the Arbitrator’s
decision matrix and also in the joint DPL filed by the parties. The effect of splitting Sprint’s
proposed language for section 8.4.2 into two pieces in the Sprint column of the decision
matrix is to throw off the alignment of the Sprint proposed language in the remainder of the
Arbitrator's decision matrix. For instance, Sprint’s proposed section 8.4.3 should be lined
up with SBC’s proposed section 8.4.3. Sprint's proposed section 8.4.3.1 gets pushed down
the matrix and is improperly lined up with SBC's proposed 8.4 4 instead of SBC's proposed
8.4.3.1. Again, this should be remedied by tacking the language on page 125, which
begins "If Sprint does not dispute the declassification” to the end of Sprint’s section 8.4 .2,

and then realigning the remaining contract sections.
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PUC Docket No. 28821 Arbitration Award—Track 1 Issues Page 23
determining the tandem interconnection rate currently in the T2A.12° Therefore, the Commisston
readopts the blended tandem rate and the 3 to 1 traffic threshold rationale for calls terminated on
a multifunction switch specified in Docket No. 21982.'*' Additionally, the Commission rejects
the LATA-by-LATA test proposed by SBC Texas'? because of its arbitrary nature and
inconsistency with the method adopted by the Comumission in Docket No. 21982.

Provision of Transit Services at TELRIC Rates (DPL Issue No. 17)

Consistent with prior Commission decisions in the Mega-Arbitrations, Docket No. 21982
and the predecessor T2A agreement, the Commission finds that SBC Texas shall provide transit
services at TELRIC rates. The Commission notes that there has been no change in law or FCC
policy to warrant a departure from prior Cormnmission decisions on transit service. Furthermore, a
federal court found that a state commission may require an JLEC to provide transiting to CLECs
under state law.'? Given SBC Texas's ubiquitous network in Texas and the evidence regarding
absence of alternative competitive transit providers in Texas,'? the Commission concludes that
requiring SBC Texas to provide transit services at cost-based rates will promote interconnection
of all telecommunications networks. In the absence of alternative transit providers in Texas, the
Commission finds that SBC Texas’s proposal”s to negotiate transit services separately outside
the scope of an FTA § 251/252 negotiation may result in cost-prohibitive rates for transit service.
The Commission also notes SBC Texas’s concerns regarding billing disputes related to transit
traffic and reaffirms its decision in Docket No. 21982 that terminating carriers must directly bill

third parties that originate calls and send traffic over SBC Texas’s network.'?®

120 pyirect Testimony of Charles D. Land {(Attachment 12: Compensation), CLEC Joint Petitioners Ex. 1 at
12-15.

21 pocket No. 21982, Revised Award at 52-53 (Nov. 15, 2000).

122 pyirect Testimony of J. Scott McPhee, SBC Texas Ex. 24 at 19.

\3 pfichigan Bell Tel. Co. v. Chappelle, 222 F. Supp- 2d 905, 918 (E.D. Mich. 2002). -

124 ¢ a1 252-253 (Sept. 22, 2004).

125 Dyirect Testimony of J. Scott McPhee, SBC Texas Ex. 24 at 84.

126 focket No. 21982, Revised Arbitration Award at 64 (Aug. 31, 2000).
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-19, SUB 454
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition of Verizon South, Inc., for Declaratory )
Ruling that Verizon is Not Required to Transit )
interLATA EAS Traffic between Third Party ) ORDER DENYING PETITION
Carriers and Request for Order Requiring )
Carolina Telephone and Telegraph Company )
to Adopt Alternative Transport Method )

BY THE COMMISSION: On January 30, 2002, the Commission issued an Order
establishing extended area service (EAS) between the Durham exchange of Verizon
South, Inc. (Verizon), the Pittsboro exchange of Carolina Telephone and Telegraph
Company (Carolina or, collectively with Central Telephone Company, Sprint), and the
Hillsborough exchange of Central Telephone Company (Central or, collectively with
Carolina Telephone and Telegraph Company, Sprint) (the EAS Order).! This EAS was
implemented on June 7, 2002. EAS from the Durham exchange to the Pittsboro exchange
and zero-rated expanded local calling from the Durham exchange to the Hillsborough
exchange were implemented earlier in the tax flow-through docket, Dockst No. P-100,
Sub 149.

Shortly after the EAS was implemented, the Public Staff began receiving complaints
from customers in the Pittsboro exchange who were unable to complete calls to numbers in
the Verizon Durham exchange as either local or toll calls. On investigating these
complaints, the Public Staff learned that Verizon was blocking calls from the Pittsboro
exchange to competing local provider (CLP) and commercial mobile radio service (CMRS)
end-users in the Durham exchange. Verizon stated that it blocked the calls because “the
proper interconnections between the CLPs, CMRSs and Sprint have not yet been
established.” Subsequently, the Public Staff learned that Verizon had also begun
blocking calls from Central's Roxboro exchange to CLP customers in Durham, calls that it
previously had been completing. The Roxboro/Durham route is a two-way interlLATAEAS
route that has been in service since February 14, 1998. Intral ATA EAS calls from the
Hiltsborough exchange to CLP end-users in Durham have not been blocked. Initsletters

1 In the Matlsr of Carolina Telephone and Telegraph Company —~ Hillsborough and Pittsboro to
Durham Extended Area Service, Order Approving Extended Area Service, Docket No. P-7, Sub 894
(January 30, 2002).

2 See Verizon's letters from Joe Foster to Nat Carpenter dated July 11,2002, and October 31, 2002,
atlached as Exhibits A and B to Verizon's Petition.




1o the Public Staff, Verizon agreed to discontinue its blocking until the matter had been
resolved by the Commission.

On December 9, 2002, Verizon filed a Petition for Declaratory Ruling (Petition)
requesting “that the Commission issue a ruling clarifying that Verizon is not required to
transit Sprint's InterlLATA EAS traftic destined to third party CLPs/CMRS providers™ and
“that the Commission direct Sprint to cease delivering traffic destined for third-parties to
Verizon and make alternative arrangements for proper delivery of such traffic.”

On December 10, 2002, the Commission issued an Order seeking comments and
reply comments. Petitions to intervene have been filed by The Alliance of North Carolina
independent Telephone Companies (the Alliance); BellSouth Telecommunications, Inc.,
(BeliSouth); AT&T Communications of the Southern States, LLC, (AT&T); ALLTEL
Caralina, Inc., and ALLTEL Communications, Inc., (collectively, ALLTEL); KMC Telecom,
inc. (KMC); ITC"DeltaCom, Inc., (ITC), L.evel 3 Communications, Inc., (Level 3); US LEC of
North Carolina, Inc., (US LEC); and Barnardsville Telephone Company, Saluda Mountain
Telephone Company, and Service Telephone Company (collectively, TDS Companies).
All petitions to intervene were allowed.

ITC, Level 3 and KMG, US LEC, Sprint, the Public Staff, BellSouth, and AT&T filed
initial comments. Verizon, the Alliance, Sprint, and the Public Staff filed reply comments.

On May 16, 2003, the Cormmission issued an Order scheduling an oral argument on
June 19, 2003, to consider.

(1)  Whether Verizonis legaily obligated to perform a transiting function or to act
as a billing intermediary in regards to third-party traffic, and

(2)  f so, the principles that should inform the rates, terms and conditions for
such services and the appropriate procedure for arriving at a decision about them.

On May 23, 2003, Verizon filed a Motion for Clarification requesting that the
Commission make clear that the oral argument would address only legal and not factual
issues. On June 3, 2003, Sprint filed a response to Verizon’s Motion for Clarification in
which it argued that the only Issues to be resolved in this matter are legal.

On June 5, 2003, the Presiding Commissioner issued an Order clarifying that the
purpose of the oral argument was to decide whether Verizon is obligated as a matter of law
pursuant to the Telecommunications Act ot 19963 and other applicable provisions of lawto
perform a transiting function or to act as a billing intermediary with regards to third-party
traffic with particular reference to the third-party InterLATA EAS calls at issue In this
docket. The Order reserved to Commissioners the right to ask questions of the

3 47US.CA. §§ 151 et seq., "the Act”




participants at the oral argument bearing upon the regulatory process should the matter be
decided in one way or another.

The oral argument was heard by the Commission, Commissioner Joyner presiding,
on July 15, 2002.

On August 29, 2003, the Commission received briefs andfor proposed orders from
the following: Verizon, BeliSouth Telecommunications, Inc. (BellSouth), Sprint, the Public
Staff, AT&T Communications of the Southern States, Inc. (AT&T), and US LEC of North
Carolina, Inc (US LEC). Of these, Sprint, the Public Staff, AT&T, and US LEC may be
classified as proponents of the duty to provide the transiting function as a matter of law,
while Verizon and BellSouth may be classified as opponents. Since the arguments of the
proponents are largely the same, their arguments will be summarized collectively as those
of the “Proponents.” Likewise, those of Verizon and BellSouth will be summarized
collectively as those of the “Opponents.” Since many of the citations to the law are the
same, but with the Opponents and Proponents putting a different construction on them, the
text of the most common citations is set out below.

Most Common Citations

Telecommunications Act of 1996 (TA3S6)

Sec. 251(a) General Duty of Telecommunications Carriers.—Each telecommunications
carvier has the duty—
(1) to interconnect direcly or indirectly with the facilities and equipment of other
telecommunications carriers....

Sec. 251(b) Obligations of All Local Exchange Carriers—Each local exchange carrier has
the following duties....

(5) Reciprocal Compensation.—The duty to establish reciprocal compensation
arrangements for the transport and termination of telecommunications.

Sec. 251(c) Additional Obligations of Incumbent Local Exchange Carriers.—In addition to
the duties contained in subsection (b), each incumbent local exchange carrier has the
following duties:....
(2) Interconnection.—The duty to provide, for the facilities and equipment of any
requesting telecommunications carrier, interconnection with the local exchange
carrier's network— ‘
(A) for the transmission and routing of telephone exchange service and
exchange access; ’ :
(B) at any technically feasible point within the carrier’s network;
(C) that is at least equal in quality to that provided by the local exchange
carrier to itself...or any other party to which the carrier provides
interconnection; and




(D) on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory, in accordance with the terms and conditions of the
agreement and the requirements of this section and section 252.

State Law

G.S. 62-110(f1) The Commission is authorized to adopt rules it finds necessary to provide
for the reasonable interconnection of facilities between all providers of telecommunications

services.... - - o

G.S. 62-42(a) Except as otherwise limited in this Chapter, whenever the Commission,
after notice and hearing had upon its own motion or upon complaint, finds: (1) That the
service of any public utility is inadequate, insufficient or unreasonably discriminatory...or
(5) That any other actis necessary 1o secure reasonably adequate service or facilities and
reasonably and adequately to serve the public convenience and necessity, the
Commission shall enter and serve an order directing that such...additional sarvices or

changes shall be made or affected within a reasonable time prescribed in the order....

Rule R17-4. Interconnection. () Interconnection arrangements should make available
the features, functions, interface points and other service elements on an unbundled basis
required by a requesting CLP to provide quality services. The Commission may, on
petition by any interconnecting party, determine the reasonableness of any interconnection
request. (b) Interconnection arrangements should apply equally and on a
nondiscriminatory basls to all CLPs....

Summary of Proponents’ Arguments

The thrust of the Proponents’ arguments was that Verizon is obligated under TAS6
as well as under State law to perform a transiting function. They argued that this
requirement is clearly in the public interest and is in fact necessary to effectuate the
purposes of TAG6, which include the preserving and extending of the ubiquitous
telecommunications network and the encouragement of competition.

With respect to provisions in TAS6, the Proponents argue that the transiting
obligation follows directly from the obligation to interconnect and the right of
non-incumbent carriers to elect indirect interconnection. See, Section 251(a)(1) (all
carriers to connect directly or indirectly with other carriers) and Section 252(c)(2)
(additional ILEC duties regarding interconnection). Transit traffic is an important option to
have avallable because it offers a simple and economical method of interconnection for
carriers exchanging a minimal amount of traffic. It was routinely used without objection
prior to the enactment of TAS6. Otherwise, such carriers would be forced to created
redundant and uneconomic arrangements to deliver their traffic. As such, the obligation to
provide transit service is necessary to give meaning to the right to interconnect directly




under TAG6 and in fulfiliment of its purposes. The right to transit service exists
independently of any given interconnection agreement, aithough such agreements may

certainly establish procedures for it.

Conceming the Virginia Arbitration Order of the FCC's Wireline Competition Bureau
(July 17, 2002), the Proponents noted that, contrary to Verizon's representations
concerning the import of that decision, the Bureau expressly refused to declare that an
ILEC is not obligated to provide transit service but rather, in view of the fact that the FCC
had not previously decided the issue, it dedlined to rule on the issue in the context of its
delegated arbitration authority.

The Proponents also maintained that authority to require the transit function could
be found under State law. For example, G.S. 62-11 0(f1) allows the Commission 10 enact
rules regarding interconnection. Rule R17-4 expresses similar sentiments. G.S. 6242
bears on the matter of compelling efficient service, which would certainly be impaired it
there was no duty to provide transit service. Other states, notably Ohio and Michigan,
have held for a transit service obligation. None of the Proponents, however, argued that
there was a necessary duty for Verizon to perform a billing intermediary function.

Summary of Opponents’ Arquments

The key argument of the Opponents was that the provisions of TAS6 cited by the
Proponents do not create obligations or duties that are separate from interconnection
agreements. No such transit obligation, either explicitly or through fair inference, can be
found in TAG6. Any provision of transit is purely voluntary on the ILECs' part. The
Opponents further argue that, since TAS6 In both Sections 251 and 252 creates a
comprehensive framework with the negotiation and arbitration of Interconnection
agreements as its centerpiece, this preempls the states from enacting other obligations,
such as a transit obligation, based on state law.

With respect to the Virginia Arbitration Order, the Opponents contended that the
gravamen of that decision was not only that transit services need not be provided at
TELRIC rates, they need not be provided at all, since the Bureau stated that it did not find
«clear Commission precedent or rules declaring such a duty.”

The Opponents declared that at least one state, New York, had decided againsta
transit obligation, while several others, such as Maryland, Wisconsin, and Michigan, have
expressed skepticism about any billing intermediary obligation.

WHEREUPON, the Commission reaches the following

CONCLUSIONS

After careful consideration, the Commission concludes that good cause exists to
find that Verizon is obligated to provide the transit service as a matter of law for the




reasons as generally set forth by the Proponents. Accordingly, Verizon's Petition for
Declaratory ruling in its favor is denied.

The Commission Is persuaded that a transit obligation can be well supported under
both state and federal law. The Commission does not agree with the Opponents' view that
duties and obligations under TAS6 do not or cannot exist separately from their incamation
in particular interconnection agreements pursuant to the negotiation and arbitration
process—or, as Verizon putit, “[TA96] conternplates only duties that are to be codified in
interconnection agreements, not dutles that apply independent of interconnection

agreements.”

Aside from not being compelled by the history, structure, or real-world context of
TAG6, the “interconnection agreements-only” approach suggested by the Opponents would
lead 10 a number of undesirable, even absurd, results. For example, it would call into
question the status of generic dockets, which are an efficlent means by which the
Commission can resolve interconnection issues arising under TA96 en masse.
Apparently, the state commissions would be limited to arbitrating interconnection
agreements one-by-one. There is simply no evidence that Congress Intended to abolish
generic dockets by the states; indeed, quite the opposite Is suggested. See, for example,
Section 251(d)(3) (Preservation of State Access Regulations). As a practical
consequence, adoption of the Opponents’ view would immoderately muitiply the number of
interconnection agreements—and the economic costs relating to entering into them—
because the corollary of the Opponents’ view is that, in order to fully effectuate rights and
obligations, everyone must have an interconnection agreement with everybody else, even
if the amount of traffic exchanged is minimal. The overall impact would be a tendency to
stifle competition by the imposition of uneconomic costs as, for example, by the
construction of redundant facilities.

If there were no obligation to provide transit service, the ubiquity of the
telecommunications network would be impaired. Indeed, in a small way this has already
happened in this case when Verizon refused to transit certain traffic. it should also be
noted that the privilege of Initiating arbitration proceedings is not symmetrical. Evenifan
ILEC, such as a smaller one with less than 200,000 access lines, urgently desires an
interconnection agreement from a CLP or CMRS, it may not be able to get one. These
effects illustrate the ultimate unsupportability of the Opponents’ view of their obligations as
ILECs to interconnect indirectly—essentially, as matters of grace, rather than duty.

The fact of the matter is that transit traffic is not a new thing. It has been around
since *ancient” times In telecommunications terms. The reason that it has assumed new
prominence since the enactment of TA96 Is that there are now many more cariers
involved—notably, the new CMRS providers and the CLPs—and the amount of traffic has
increased significantly. Few, if any, thought about complaining about transit traffic until
recently. It strains credulity to believe that Congress in TA96 intended, in effect, to impair
this ancient practice and make it merely a matter of grace on the part of ILECs, when doing




so would inevitably have a tendency to thwart the very purposes that TA96 was designed
to allow and encourage.

The Opponents rely heavily on the Virginia Arbitration Order for the proposition that
there is no obligation to provide the transit function. The Orderwas notmeantto bear such
a heavy burden. A close examination of the Order yields a more equivocal conclusion.
The factis thatthe FCC, as Is the case in many matters, has not definitively made its mind
up on the matter. In the meantime, the telecommunications market and its regulation
march on. As much as we would wish for definitive guidance from the FCC, the states
cannot always wait for that body to rule one way or another—or somewhere in between.

The Opponents have urged that, in any event, the states are preempted from relying
on state law to create a transit obligation. This would seem to fotlow logically from their
view that TAS6 has established a comprehensive “interconnection agreements-only”
approach. The Commission, as noted above, views this approach as insupportable. In
fact, it should be clear that Congress contemplated that states do have a role in
establishing interconnection obligations as long as they do not thwart the provisions and
purposes of Section 251. As alluded to earlier, Sec. 251(d)(3) of TA96 specifically
provides that “[ijn prescribing and enforcing regulations to implement the requirements of
this section, the Commission shall not preclude the enforcement of any regulation, order,
or policy of a State commission that (A) establishes access and interconnection obligations
of local exchange carriers; (B) is consistent with the requirements of this section; and
(C) does not substantially prevent implementation of the requirements of this section and
the purposes of this part.” Itis significant that the wording of this provision mentions both
state “policies™ and the “purposes” of Sec. 251. it is also useful to observe that the
Opponents’ “interconnection agreements-only” view would “read out” this savings provision
and render it nugatory, because anything done outside of interconnection agreements
would; according to the Opponents, be contradictory to Sec. 251. This is yet another
example of the consequences of the Opponents’ idiosyncratic interpretation of TAS6.
Establishing a transit obligation and defining reasonable terms and conditions is well within
a state’s purview, even arguendo that no such positive obligation can be derived
from TA96.

The real challenge facing the industry and the Commission is not whether thereis &
legal obligation for ILECs to provide a transit service. The Commission is convinced that
there is. The Commission is confident that, should the FCC ever address the Issue, it will
find the same. The real question is what should be the rates, terms and conditions for the
provision of that service. Those are matters included or includible under Docket No.
P-100, Sub 151. Certainly, interconnection agreements are by and large desirable things,
and as many companies as practicable should enter into them. No one really denies that.
But it is not always practicable because, among other things, the privilege of petitioning for
arbitration under Sec. 252 of TA96 is not symmetrical. This simply reinforces the case
that, ultimately, there may need to be a default provision made for those that do not have
such agreements or cannot interconnect directly. In suchcases, this mayrequire ILECs as
intermediaries. The equities of the situation are reasonably straightforward—those that




seek to terminate traffic should pay for its termination and the one that transits should be
compensated for its servicas. This may also require that an ILEC perform a billing
intermediary function—again for reasonable compensation. The system of ubiquitous
interconnection and the seamless teleconimunications network may weli be compromised
without this “fail-sate” device. The Commission will move expeditiously on Docket No.
P-100, Sub 151 should negotiations come to naught.

IT IS, THEREFORE, SO ORDERED.
ISSUED BY ORDER OF THE COMMISSION.
This the 22 _day of September, 2003.

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk

PHOR 1G0T

Commissioner Robert V. Owens, Jr. did not participate.
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It is about the TIC, but the transit function is
still what’s being provided.

Right. And I‘m trying to focus in on what costs
you’re trying to recover. And I asked you about

page 82, lines 19 through 20, and you say you want

to recover the costs of sending records to the CLPs

identifying the originating carrier. And I think
we just established that the CLPs would be the
originating carrier. Would you agree with me that
we know who we are?

I think you know who you are. Again, this would be
the CLP on the terminating end so that they could
understand who the traffic was coming from.
There’s a CLP on the terminating end?

There could be in the scenario of Mr. Meza, sure,
or any third party.

Did we ever ask--did we, the originating CLP, ever
ask you to send records to the CLP on the
terminating end?

I don’t know if you did or not, but that’s part of
the service we offer as part of the TIC.

If we told you we didn't want that, could we
eliminate the TIC?

That’s not the only purpose of the TIC. The TIC is

HORTH CAROLINA UTICLITIES COMMISSION
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ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
Alabama Public Service Commission

. Docket No. 29242

Joint Petitioners® 1* Set of Interrogatorics
April 6, 2003

Ttem No. 6-5-2

Page 1 of 1

What rate should apply for Service Date Advancement (alklx; service expedites)?

Pleascidentify snd statc the amount of all costs thst BellSouth incurs to perforn a
Service Date Advancement (of uservice expedite”™). Inclade 2 BeliSouth cost
study and cost study information compiled in accordance with FCC TELRIC

rules.

BdllSouth objects to Interrogatory No. 6-5-2 to the extent it requires the
disclosure of confidential and proprictary cost information. BellSouth also
objects to the extent providing @ response to this interrogatory imposcs an
obligation on BeliSouth that does not exist under the law.,

Subject to this objection and without waiving this objection, BeliSouth’s Service
Date Advancement {or “service expedite™) charge is an altemnative to direct
interconnection and 2 market based scrvice. and, thus, the. Service Date
Advancement rate was developed as 3 market based sdditive and there is no
TELRIC cost study for this service.. Fusthermore, BellSouth’s costs regarding
this service are not relevant to this proceeding and BellSouth objects to producing
any information.
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THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Petition of the CLEC
Coalition for Arbitration against
Southwestern Bell Telephone, L.P. d/b/a
SBC Kansas under Section 252(b) of the
Telecommunications Act of 1996.

In the Matter of the Application of AT&T
Communications of the Southwest, Inc.

and TCG Kansas City, Inc. for Compulsory

Arbitration of Unresolved Issues with SBC
Kansas Pursuant to Section 252(b) of the
Telecommunications Act of 1996.

In the Matter of the Request of the CLEC

Joint Petitioners for Arbitration with South-

western Bell Telephone L.P. d/b/a SBC
Kansas for an interconnection Agreement
that Complies with Section 251 and 271
of the Federal Telecommunications Act
of 1996.

In the Matter of the Petition of Navigator
Telecommunications, LLC for Arbitration
against Southwestern Bell Telephone, L.P.
d/b/a SBC Kansas Pursuant to Section
252(b)(1) of the Telecommunications Act
of 1996.

Docket No. 05-BTKT-365-ARB

Docket No. 05-AT&T-366-ARB

Docket No. 05-TPCT-369-ARB

Docket No. 05-NVTT-370-ARB

Arbitrator's Determination of Issues

The above matter comes before Arbitrator Robert L. Lehr, appointed by The State

Corporation Commission of the State of Kansas (Commission) for consideration and

recommendation. Being duly advised in the premises and familiar with all matters of

record, the Arbitrator finds and concludes as follows.



damages not addressed by the Performance Measures, the CLEC Coalition suggests that
determination of this damage issue be deferred until Phase 2 of these proceedings.30

27 The Joint Petitioners are a bit more aggressive, seeking three times the
average monthly amount billed by SWBT to a CLEC when a customer provides the
CLEC in excess of $5,000 in monthly billings when that customer is out-of-service for
four hours or more due to the actions or omissions of SWBT.!

28  SWBT believes the CLECs are amply protected by indemnification
provisions, liquidated damages under the performance measurements and remedies
available under the dispute resolution process. SWBT contends that, if it should be
subject to the CLECs' proposed damage provisions, its rates would need to be re-
examined in light of this new, significant exposure to damages.32

Determination.

29 There is no evidence in the record to support the CLECs need for availability
for increased damage amounts for sub-standard performance by SWBT. The Arbitrator,
therefore, adopts the language of SWBT.

General Terms and Conditions--receipt of bills
CLEC Coalition GTC-15 (a & b); Joint Petitioners GTC-6 (a & b)
30. The CLEC Coalition complains that the bills from SWBT are customarily

received 10 1o 15 days after the bill date. Xspedius, for example, receives its bills,

3% CLEC Coalition Post-Hearing Brief p. 42
Joint Petitioners GTCDPL § 7.1.6p. 11

32 gWBT Pellerin Direct p. 3 line 6 - p. 6 line 13.



on the average, 16 days after bill date®® while Birch, over a two-year period, received
clectronic invoices on an average of seven 1o nine days after the bill date and received
paper invoices on an average of seven to 13 days after the bill date. SWBT demands
payment within 30 days of the bill date.** Typically, it takes 30 days to audit a bill from
SWBT.>> The due date is critical because escrow, deposit requirements and
determinations of breach are tied to the due date. Although the CLEC Coalition
originally proposed a bill due date of 45 days from the receipt of the bill, it is willing to
compromise as long as it has 30 days to review the bills for errors.”

31. The Joint Petitioners have experienced similar instances of bills arriving ten
days after bill date, which does not provide the CLEC sufficient time to review its bill.
The Joint Petitioners propose a due date of 35 days after receipt of the bill from SWBT.*’

32, SWBT believes that if the CLECs have 30 days to review their bill that 1s
sufficient time to audit their bills.*®

Determination.

33. The problem for the CLECs is that they never have 30 days from the bill date
in which to audit their bills. SWBT has a commitment to "get the bills out within 6 work
days" after the bill date.’® The Arbitrator finds that the CLECs require more time to audit

their bills from SWBT than what is afforded them under the current billing procedure.

33 CLEC Coalition Joint Direct p. 33 line 21 - p. 34 line 12.
3*Birch Wallace Direct p. 9 linc 1 -9

3Tr Vol. 1 p. 121 line 14 - 24.

36CLEC Coalition Joint Direct p. 35 line 23 - 25.

Joint Petitioners Schmick Direct p. 5 line 20 - p. 6 line 2.2
BSWBT Quate Tr. Vol 1 p. 126 line 23 - 25.

¥SWBT Read Tr. Vol. 1 p. 142 line 3 - 5.

14



However, pegging a bill due date based upon receipt of the bill 1s not dependable and is
fraught with possible disputes. The Arbitrator, therefore, concludes that CLECs shall
have 45 days after the bill date by which time payment must be received by SWBT.
General Terms and Conditions--invoice medium

Joint Petitioners GTC-7

34. The Joint Petitioners want all invoices in electronic form as well as in paper
form, dependent upon CLEC request, because electronic versions are physically more
manageable than boxes of paper.40

35. SWBT advises that most, but not all, of its bills can be received in electronic
form, with paper copies available upon requeslf”

Determination.

36. There appears to be little value of requiring SWBT to produce bills in
electronic versions when they are, for the most part, already available, and paper copies
are available upon request. The Arbitrator adopts SWBT's position.

General Terms and Conditions--billing dispute form

Joint Petitioners GTC-8(a)

37. The Joint Petitioners report that SWBT requires CLECs to use a prescribed
form when submitting billing disputes. The form requires, among other things, an
account identifier, bill date and end user account information. Although the Joint
Petitions admit that, in many cases, there are no problems in following SWBT's

procedure, they do not believe the forms are that useful in all situations. For example, if

SWBT incorrectly bills each telephone line on a CLEC's account for several months,

0 Joint Petitioners Schmick Direct p. 8 line 16 - p. 9 line 13.

YSWBT Quate Direct p. 25 lines 7 - 21.
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Docket No. 16583-U

In Re: Petition for Arbitration of ITC*DeltaCom Communications, Inc. with
BellSouth Telecommunications, Inc. Pursuant to the Telecommunications
Act of 1996.
ORDER
BY THE COMMISSION:

On February 7, 2003, ITC DeltaCom Communications, Inc. (“DeltaCom™) petitioned the
Georgia Public Service Commission (“Commission”) to arbitrate certain unresolved issues in the
interconnection negotiations between DeltaCom and BellSouth Telecommunications, Inc.
(“BellSouth™).

| JURISDICTION AND PROCEEDINGS

Under the Federal Telecommunications Act of 1996 (the Federal Act), State
Commissions are authorized to decide the issues presented in a petition for arbitration of
interconnection agreements. In addition to its jurisdiction of this matter pursuant to Sections 251
and 252 of the Federal Act, the Commission also has general authority and jurisdiction over the
subject matter of this proceeding, conferred upon the Commission by Georgia’s
Telecommunications and Competition Development Act of 1995 (Georgia Act), 0.C.G.A. §§ 46-
5-160 et seq., and generally O.C.G.A. §§ 46-1-1 et seq., 46-2-20, 46-2-21 and 46-2-23.

The Commission approved an interconnection agreement between the parties which was
in effect from May 31, 2001 until December 31, 2002. On April 22, 2003, the Commission
assigned the matter to a Hearing Officer for scheduling. On May 19, 2003, the Hearing Officer
issued an order scheduling direct and responsive testimony, discovery and hearings in this
matter. Hearings were held before the Commission on July 9 and 10, 2003. On September 12,
2003, the parties filed briefs on the unresolved issues.

The Commission has before it the testimony, evidence, arguments of counsel and all
appropriate matters of record enabling it to reach its decision.

II.  FINDINGS AND CONCLUSIONS




The differences between DeltaCom’s proposal in its brief and BellSouth’s proposal do
not seem substantial. Essentially, they both provide for notice in advance of any change being
adopted, and an opportunity for the CLEC to object to the change. The Commission finds that
the current systemn works efficiently and adequately protects the interests of CLECs.

Issue 58(b)
Should BellSouth be required to post rates that impact UNE services on its website?

Issue 58(b) concerns whether BellSouth must post rates that impact UNE services on its
website. The concemn is whether without proper notice of a rate change DeltaCom would
experience disruption. This request is unnecessary because Commission orders are posted on its
website.

Issue 59

Should the payment due date begin when BellSouth issues the bill or when DeltaCom
receives the bill? How many days should DeltaCom have to pay the bill?

The issue in dispute is what triggers the beginning of the thirty day period that DeltaCom
has to pay its bills to BellSouth. Currently, the clock starts running the date that the bill is
prepared. (Tr. 105). DeltaCom proposes that the due date of a bill be thirty days from the
receipt of the bill. (DeltaCom Brief, p. 40). Apparently, it is not just a matter of paying the bills
as they arrive. DeltaCom explains that it needs sufficient time to analyze the 1,700 invoices in
order to ensure their accuracy. Id. at 41. While the percentage of BellSouth’s bills to DeltaCom
electronically is in the high nineties, DeltaCom asserts that there is still a delay between the date
the bill is prepared and the date DeltaCom receives the bill. (Tr. 105). BellSouth claims that the
changes to its billing system would be costly and unnecessary. First, BellSouth argues that
DeltaCom does not want to pay for the associated costs. (BellSouth Brief, p. 44). Second,
BellSouth relies upon DeltaCom’s good payment history to argue that change is not necessary.
Id. BellSouth also claims that it takes a few days to “groom” a bill to track a CLEC’s usage for
the month. (Tr. 635).

DeltaCom’s bills shall be due 30 days after the date the bill is sent out by
BellSouth. Given that DeltaCom currently receives in the high nineties percentile of its bills
electronically, it has the opportunity then to review the vast majority of its bills for errors from
the same date the bill is sent out. The additional few days it takes 1o receive the remaining bills
should not slow up its review process. The time it takes BellSouth to render the bill is out of
DeltaCom’s control and should not infringe upon DeltaCom’s time to review invoices. That
DeltaCom has a history of paying its bills in a timely fashion should not be held against it.

Issue 60(a)
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BEFORE THE
ALABAMA PUBLIC SERVICE COMMISSION

Inre:

Petition for Arbitration of

ITC DeltaCom Communications, Inc.
with BellSouth Telecommunications, Inc.
Pursuant to the Telecommunications

Act of 1996 ‘

Docket No. 28841

N S ar at “wat

ARBITRATION PANEL RECOMMENDATIONS

INTRODUCTION

This arbitration proceeding is pending before the Alabama Public Service
Commission (“Commission™) pursuant to Section 252(b) of the Telecommunications Act
of 1996 (the “Act”).! On January 24, 2003, ITC"DeltaCom Communications, Inc., dfo/a
ITCDeltaCom and d/b/a Grapevine (hereinafter “DeltaCom”) filed a Petition for
Mediation in Docket No. 28828. BeliSouth filed its response to DeltaCom’s request for
mediation on January 31, 2003. The Commission appointed Ms. Judy McLean, Director
of the Comumission’s Advisory Division as mediator. The parties met on February 6 and
20 of 2003, and mediated and resolved several issues.?

DeltaCom filed a Verified Petition for Arbitration of an Interconnection
Agreement with BellSouth Telecommunications Inc., (hereinafter “BellSouth”) pursuant
to Section 252(b) of the Telecommunications Act of 1996 on February 7, 2003

(hereinafter referred to as the “Petition.”) BellSouth filed its Answer on May 6, 2003

! The Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 codified at 47
U.S.C. § 151 ct.seq.

2 Issues that were resolved in mediation included Issues 5, 7, 61, 65 and 69.




ISSUE 59: PAYMENT DUE DATE

Should the payment due date begin when BellSouth issues the bill or when
DeltaCom receives the bill? How many days should DcltaCom have to pay the bill?

Position of DeltaCom

DeltaCom seeks a payment due date of thirty days from rcccipt of a bill.
DeltaCom receives approximately 1,700 invoices from BellSouth every month, 94% to
" -97% of which are transmitted electronically. (T-259, 262-265, 1836). Through this
electronic billing, BellSouth is aware of when DeltaCom receives its bills. BellSouth
provides a 30-day payment period, but it runs from the time the bill is generated within -
BellSouth — the “bill date.” Both parties acknowledged, however, that even with
electronically transmitted invoices, the actual date the bill is renderéd to DeltaCom is a
different date than the “bill date,” sometimes not until scveral days later. (T-1836).

BellSouth argues that DeltaCom’s proposal is “unnecessary” because “DeltaCom
receives over 94% of its bills from BellSouth electronically.” BellSouth Brief, p. 69.
BellSouth further incorrectly states that electronic billing “obviously results in DeltaCom
having even more time between the date they receive the bill and the payment due date.”
1d. It is precisely because most bills are provided clectronically that a 30-day payment
period from receipt 1s appropriate. The obvious pretense of BellSouth’s argument is that
DeltaCom receives an electronic bill quickly and has a full 30 days to pay it — thus the
language sought by DeltaCom is “unnecessary.” As admitted by both parties at the
hearing, however, this is patently false because /thc actual date the bill is transmitted is
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not the same as the “bill date,” the date the bill is generated and the date on which the
payment clock begins. Due to the prevalence of electronic billing, it i‘s now quite easy to
determine a date that is 30 days from the receipt of the invoice.

In support of their ergument, DeltaCom asscrts that revicwing BeliSouth’s bills
consumes significant time and resources. BellSouth admitted that the 1,700 invoices sent
to DeltaCom every month are extremely voluminous. (T-1837). Further, DeltaCom has
approximately 4,000 current billing disputes with BellSouth, perhaps evidencing a high
number of errors. (T -259). BellSouth’s position that DeltaCom should meet the “due
date,” which is the next “bill date” (again, the time the bill is generated within
BellSouth), regardless of when DeltaCom actually receives the bill, is unfair and
anworkable on its face. At a minimum, a 30-day period from receipt is appropriate with
regard to clectronic invoicing because the due date will be easily and readily known by
both parties.

Position of BellSouth

BellSouth maintains that the payment should be due by the next bill date.
BellSouth explained that it invoices DeltaCom every 30 days, and based on that bill date,
DeltaCom knows exactly what date the payment 15 due for each of those invoices.
BellSouth stated in its Post-Hearing Brief that its billing systéms are programmed around
that bill date and BellSouth’s anticipated cash flows are based on receiving payments on

particular days of the month. BeliSouth argues that DeltaCom now secks to change this

54




system and does not want to pay for any costs gssociated with making this type of

massive regional billing system modification. Aside from involving a dramatic change to

complex billing systems, BellSouth asserts that DeltaCom’s request is unnecessary.

BellSouth notes that through DeltaCom’s own testimony, DeltaCom admitted to having
“years of timely payment to BellSouth for wholesale services.” Thus, BellSouth argues, if
BellSouth’s bill payment terms were onerous, as DeltaCom implies, it is doubtful that
DeltaCom would have the good payment history that it touts.

In addition, BellSouth contends that its Jong-standing billing practice in no way
limits DeltaCom’s ability to review and dispute invoices received from BellSouth, as
DeltaCom can dispute invoices long after the payment duc date and, in fact, DeltaCom
has filed such disputes. BellSouth states that, to the extent DeltaCom has questions about
its bills, BellSouth cooperates with DeltaCom to providc responses in & prompt manner
and resolve any issue. Furthermore, BeliSouth points out that DeltaCom acknowledges
that it receives 95% of its billings from BellSouth electronically, which results in
DeltaCom having even more time between the date it receives the bill and the payment
due date.

Further, BellSouth notes that DeltaCom acknowledges that the Commission and
the FCC had both considered all of BellSouth’s billing practices during the course of
BellSouth’s Section 271 long-distance application and concluded that BellSouth’s billing

practices (including this one) were nondiscriminatory. BellSouth also observes that
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DeltaCom acknowledges that the Commission has performance metrics, and associated
penalties, in place that measure whether BellSouth is providing timely and accurate bills
to DeltaCom. Consequently, BellSouth contends that it is reasonable for payment to be
due before the next bill date.
Discussion of Issue 59
It is important to encourage the Parties to render accurate and timely bills and also
to allow the Parties adequate time to review the bills for any inaccuracies. 'i‘hcrefore, the
Panel recommends that the bill shall be due 30 days after the date the bill is transmitted
by BellSouth. The record reflects that DeltaCom currently receives over 90 percent of it;
bills electronically. DeltaCom then has the opportunity to review the vast majority of its
bills for errors from the same date the bill is sent out. If, on the other hand, the due date
was calculated based on the billing date, as proposed by BellSouth, then BellSouth has
less motivation to post the bills to DeltaCom as soon as possible.
Conclusion to Issue 59
The Panel concludes that the payment due date should be 30 days from the date of !
receipt of the bill. Accordingly, the Panel recommends that the Commission require

DeltaCom and BellSouth to properly amend the proposed language in the agreement to

reflect this conclusion.
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BellSouth Telecommunications, Inc.
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FTCADeltaCom Communications, Inc.
d/bl/a ITC DeltaCom d/b/a Grapevine
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General Terms and Conditicns
Page 1

AGREEMENT |

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc.,
(“BeliSouth™), a Georgia corporation, and ITC"DeltaCom Communications, Inc. d/b/a
ITC*DehaCom d/b/a Grapevine, hereinafter referred to as (“ITC"DeltaCom™) an Alabama
" corporation, and shall be deemed effective on the Effective Date, as defined herein. This
agreement may refer to either BellSouth or ITC*DeltaCom or both as a “Party” or *“Parties. *

WITNESSETH

WHEREAS, BeliSouth is an incumbent local exchange telecommunications
company authorized to provide telecommunications services in the states of Alabama, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee; and

WHEREAS, ITC DcltaCom is a competitive local exchange telecommunications
company (“CLEC") authorized to provide telecommunications services in the state of Georgia;
and

WHEREAS, the Partics wish to interconnect their facilities, purchase unbundled elements

and/or resale services, and exchange traffic pursuant to Sections 251 and 252 of the
Telecommunications Act of 1996 (“the Act™). .

NOW THEREFORE, in consideration of the mutual aémcmeuts contained herein,
BeliSouth and ITC DcltaCom agree as follows:

Definitions

Access Service Request or “ASR” means an industry standard form used by the
Partics to add, establish, change or disconnect trunks for the puspases of
interconnection.

Act means the Communications Act of 1934, 47 U.S.C. 151 et seq., as amended,
including the Telecommunications Act of 1996, and as interpreted from time to
time in the duly authorized rules and regulations of the FCC or the
Commission/Board.

Advanced Intelligent Network or “AIN” is Telecommunications network
architecture in which call processing, call routing and network management are
provided by means of centralized databases.

Affiliate is an entity that (directly or indirectly) owns or controls, is owned or
controlled by, or is under common ownership or control with, another catity. For
purposes of this paragraph, the term “own” or “coutrol” means to own an cquity
interest (or equivalent thercof) of more than 10 percent.

CCCS 5 of 540

NVX 000045




- Attachment 7
Page 1

Attachment 7

Billing and Billing Accuracy Certification

CCCS M0 of 840

NVX 000046




N

1111

1112

1113

i

O CED

t e, SR

1115

1116

Attachment 7
Page 6
CLEC in the state and does not include any parcnts or scparate affiliates.
Notice, for purposes of this Deposit Policy, is defined as written
notification to the Chief Financial Officer, General Counsel, and Vice
President of Line Cost Accounting of ITC*DeltaCom.

New Customers and existing Customers may satisfy the requircments of
this section with a D&B credit rating of SA1 or through the presentation of
a paymeit guarantee executed by another existing customer of BeliSouth
and with terms acceptable to BellSouth where said guarantor has & credit
rating equal to 5A1.  Upon request, Customer shall complete the
BeliSouth credit profile and provide information, reasomably necessary, to
BellSouth regarding creditworthiness.

With the exception of new Customers with a D&B credit rating equal to
5A1, BellSouth may secure the accounts of all new Customers as sct forth
in subsecction 1.11.4. In addition, new Customers will be treated as such
until twelve months from their first bill/invoice date, and will be treated as
existing Customers thereafter.

If a Customer has filed for bankruptcy protection within twelve 12)
months of the effective date of this Agreement, BeliSouth may trcat
Customer, for purposes of establishing a security on its accounts 2s a new
customer as set forth in subsection 1L.11.7.

The security required by BeliSouth shall take the form of cash, an
Irrevoceble Letter of Credit (BeliSouth Form), Surety Bond (BellSouth
Form), or, in BellSouth’s sole discretion, some other form of securit
proposed by Customer. The amount of | the security shall no
fing for scrvices billec
cash security shall accrue and be paid in accordance with the terms in the
Commission epproved General Subscriber BellSouth tariff for the

appropriate state.

Any such security shall in no way rcleasc Customer from the obligation to
make cornplete and timely payments of its bill. :

Ao

No security deposit shall be required of an existing Customer who has a
good payment history and mects two (2) liquidity benchmarks scts forth
below in Sections 1.11.6.2 and 1.11.6.3. BellSouth may sccure, pursuant
to Section 1.11.9, the accounts of existing Customers where an existing
Customer does not have a good payment history as defined in Section
1.11.1.6.1. Ifan existing Customer has a good payment history but fails to
meet the two (2) liquidity benchmarks defined in Sections 1.11.62 and
1.11.63, BellSouth may sccurc the Customer's accounts, pursuant 10
Section 1.11.9.

CCCS 345 of 540
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Vansas Corroration Crmmission
757 Susan K. puffy

THE STATE CORPORATION COMMISSIONS I CORPORKTION COMMISSION

OF THE STATE OF KANSAS

In the Matter of the Petition of the CLEC )
Coalition for Arbitration against )
Southwestern Bell Telephone, LP.dbfa )
SBC Kansas under Section 252(b) of the )
Telecommunications Act of 1996. )

In the Matter of the Application of AT&T )
Communications of the Southwest, Inc. )
and TCG Kansas City, Inc. for Comgpulsory )
Arbitration of Unresolved Issues with SBC )
Kansas Pursuent to Section 252(b) of the )
Telecommunications Act of 1996. )

In the Matter of the Request of the CLEC )
Joint Petitioners for Arbitration with South- )
western Bell Telephone L.P. d/b/a SBC )
Kansas for an interconnection Agreement )
that Complies with Section 251 and 21 )
of the Federal Telecommunications Act )
of 1996. )

In the Matter of the Petition of Navigator )
Telecommunications, LLC for Arbitration )
against Southwestern Bell Telephone, LP. )

&/b/a SBC Kansas Pursuant to Section )
252(b)(1) of the Telecommunications Act )
of 1996. )

FEB 16 2005

St Ll ot

Docket No. 05-BTKT-365-ARB

Docket No. 05-AT&T-366-ARB

Docket No. 05-TPCT-369-ARB

Docket No. 05-NVTT-370-ARB

Arbitrator's Determination of Issues

The above matter comes before Arbitrator Robert L. Lehr, appointed by The State

Corporation Commission of the State of Kansas (Commission) for consideration and

recommendation. Being duly advised in the premises and familiar with all matters of

record, the Arbitrator finds and concludes as follows.




customers of SWBT in Kansas. The term "back-billed" is not programmed as a phrase
code in the billing system. Back-billing, then, cannot be sct out separately on CLEC bills
and it would be expensive and {ime-consuming to make that change. Howevcr; SWBT
will provide a spreadsheet detailing the back-billing upon request.*’

Determination.

43. Based upon the recommendations and testimony of the partics, the Arbitrator
finds that partics are permitted a 12-month back-billing window. To the extent that
SWBT can separately identify back charges on a bill, the Arbitrator finds that it should do
so. In all other regards, the Arbitrator finds that the record evidence supports SWBT's
position and the Arbitrator, therefore, adopts SWBT's proposed language.

General Terms and Conditions—deposit/escrow

CLEC Coalition GTC-8, 15(c); Joint Petitioners GTC-8(c), 9; Navigator -
GTC-3,4

44. The CLEC Coalition accepts the notion that SWBT is entitled to request a
deposit from a CLEC, but only under limited circumstances and at an amount that would
not exceed two months of billings to the CLEC by SWBT. The CLEC Coalition belicves
that it should be the CLEC's choice to provide the deposit amount in cash or irrevocable
letter of credit as SWBT is protected equally well with either assurance device. The
CLEC Coalition is concerned about SWBT's ability to call in the deposit if, in “SWBT"s

reasonable judgment““, the CLEC's credit worthiness is impaired. The CLEC Coalition

# GWBT Quate Dircet p. 26 linc 16 - p. 28 line 2; Rebutial p. 17 tine 6 - p. 1§ line 5.

48 (1 £C Coalition GTC DPL § 3.2.2 p. 19, SWBT language.

18




notes that SWBT did not quantify any losses that it might have suffered with the 180
CLECs that ceased conducting business since 2000 throughout SWBT's 13-state region.*’

45. With respect to SWBT's proposal to require CLECs to escrow an amount
cqual to the amount of a bill being disputed, the CLEC Coalition points to the poor
quality of SWBT's bills. For instance, Birch Telecom lodged over 1,000 billing disputes
in Kansas in 2004 totaling $500,000. Birch noted that 80% of its disputes with SWBT-
Kansas and other SBC ILECs arc decided in its favor. Birch claims that CLECs
generally do not have cufficient financial resources to fund SWBT's billing errors. The
CLEC Coalition recommends that escrows not be required untili SWBT improves its
billing systems.”

46. The Joint Petitioncrs propose a standard deposit of $17,000 and do not
believe that a single missed payment should trigger invocation of a deposit equal to three
months of billing.**

47. The Joint Petitioners also oppose SWBT's ability to require the billing dispute
amount to be escrowed. They propose that no escrow be required if the CLEC disputing
a bill (2) does not have a proven history of late payments and has established a minimum
of six months good credit history with SWBT or (b) if more that 50 percent of the billing
disputes lodged by the CLEC during the most recent 12-month period are determined in

the CLEC's favor.*?

© CLEC Coalition Joint Direct p. 28 line 16 - p. 30 line 9; Rebuttal p. 14 linc 18 - p. 16 linc 15.
* CELC Coalition Wallace Direct p. 10 line 16 - p. 11 line 25.
3! Joint Petitioners Schaub Direct p. 6 line 4 - p. 7 linc 3.

12 oint Petitioners GTC DPL § 8.7 p. 22.
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48. Xspedius and SWBT appear to be in a billing dispute. Xspedius admits to
owing SWBT $172,000 in undisputed amounts under its interconnection agreement, but
claims that SWBT owes Xspedius approximately $1.9 million. Xspedius proposcs that
any time that SWBT owes Xspedius more than one month's worth of Xspedius billings, a
deposit by Xspedius will not be required.”

49. Navigator believes that SWBT's potential financial exposure for unpaid
charges of a CLEC is one month's worth of billing. Navigator is concerned about
SWBT's ability to invoke its deposit requirement upon a CLEC's failure to pay even the
smallest of bills.** Navigator also objects to SWBT's proposed ability to require escrow
of the disputed amount of a bill. Navigator claims that, since beginning busingss in 1997,
it has filed numerous billing disputes over some aspect of SWBTSs bills. Because the
resolution of these disputes may take one to one and a half years, Navigator is concerned
with the large of amount of cash that would be tied up if Navigator is forced to provide
€scrow.

50. SWBT's criterion for establishing satisfactory credit is 12 consecutive months
of timely payments to SWBT.>® However, during the hearings, SWBT revised its
criterion to a CLEC"s credit history with SBC as a whole, saying that "deposits should not
be state-specific."® Ms. Quate continued in her direct testimony, that SWBT's proposed
triggers for determining impaired creditworthiness were based on concrele, clearly

defined and objective criteria such as investment grade credit ratings and failure to timely

3% CLEC Coalition Joint Direct p. 54 linc 2 - p. 55 line 26.
* Navigator LeDoux Divect p. 8 line 22 - p. 10 line 9.
3% SWBT Quate Direct p. 47 lines 18 - 26.

% SWBT Quate Tr. Vol. 1 p. 148 lincs 11 - 14,
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pay a bill. SWBT rcports that the Michigan Public Service Commission approved the
exact same language proposed here in its arbitration proceedings between SBC Michigan
and MCL”

s1. SWBT claims that the escrow requirement in billing disputes is necessary
because some CLECs, such as Delta Phones, Inc., have been known to "game the syétcm"
by challenging bills just to extend their time for payment. However, SWBT is willing to
waive escrow for "customers with good credit histories and who have not filed a large
number of disputes that were resolved in SWBT's favor" and where there has been a
material billing error. Otherwise, SWBT expects the disputed amount to be escrowed by
the CLEC prior to the bill due date.’®
Determination,

52 The Arbitrator finds for the CLECs with respect to deposits. SWBT's
proposal that it be permitted to use its “reasonable judgment” to determine if a CLEC's
creditworthiness has been impaired is entirely too vague and subjective to provide
CLECs with proper notice of when they become credit-unworthy.  Furthermore,
imposition of a deposit upon a previously creditworthy CLEC due to failure to pay some
unquantified Icvel of bill may be so out of balance and so vague as to be unacceptable in
any comer of any market. The Arbitrator also disagrees with SWBT that the claim of
Xspedius is a red herring that should be determined clsewhere. The Arbitrator finds that
Xspedius' testimony is on point. If its position is accurate, requiring a deposit of

Xspedius would be extremely unfair.

5T SWBT Quote Direct p. 47 lines 5-12.

3% SWBT Post-Hearing Bricf p. 41.
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10.4.1

JOINT PETITIONERS’
EXHIBIT A

DISPUTED CONTRACT LANGUAGE BY ISSUE'

GENERAL TERMS AND CONDITIONS

Item No. 4, Issue No. G-4 [Section 10.4.1]: What should be
the limitation on each Party's liability in circumstances other
than gross negligence or willful misconduct?

& ﬂ% With respect to any claim or suit, whether based in contract,

tort or any other theory of legal liability, by either Party, any End User of
either Party, or by any other person or entity, for damages associated with
any of the services provided pursuant to or in connection with this
Agreement, including but not limited to the installation, provision,
preemption, termination, maintenance, repair or restoration of service, and,
in any event, subject to the provisions of the remainder of this Section, each
Party’s liability shall be limited to and shall not exceed in aggregate amount
over the entire term hereof an amount equal to seven-and-one half percent
(7.5%) of the aggregate fees, charges or other amounts paid or payable to
such Party for any and all services provided or to be provided by such Party
pursuant to this Agreement as of the Day on which the claim arose; provided
that the foregoing provisions shall not be deemed or construed as (A)
imposing or allowing for any liability of either Party for (x) indirect, special
or consequential damages as otherwise excluded pursuant to Section 1044
below or (y) any other amount or nature of damages to the extent resulting
directly and proximately from the claiming Party's failure to act at all
relevant times in a commercially reasonable manner in compliance with such
Party's duties of mitigation with respect to all applicable damages or (B)
limiting either Party's right to recover appropriate refund(s) of or rebate(s)
or credit(s) for fees, charges or other amounts paid at Agreement rates for
services not performed or provided or otherwise failing to comply (with
applicable refund, rebate or credit amounts measured by the diminution in
value of services reasonably resulting from such noncompliance) with the
applicable terms and conditions of this Agreement. Notwithstanding the
foregoing, claims or suits for damages by either Party, any End User of either
Party, or by any other person or entity, to the extent resulting from the gross

This version contains the most recent proposals by all parties as of July 15, 2005.
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10.4.2

negligence or willful misconduct of the other Party, shall not be subject to the
foregoing limitation of liability.

[B n] Except for any indemnification obligations of the Parties
hereunder, and except in cases of the provisioning Party’s gross negligence or
willful misconduct, each Party’s liability to the other for any loss, cost, claim,
injury, liability or expense, including reasonable attorneys’ fees relating to or
arising out of any negligent act or omission in its performance of this
Agreement, whether in contract or in tort, shall be limited to a credit for the
actual cost of the services or functions not performed or improperly
performed.

Item No. 5, Issue No. G-5 [Section 10.4.2]: To the extent
that a Party does not or is unable to include specific
limitation of liability terms in all of its tariffs and End User
contracts (past, present and future), should it be obligated to
indemnify the other Party for liabilities not limited?

i5io1] No Section.

[B on] Limitations in Tariffs. A Party may, in its sole discretion,
provide in its tariffs and contracts with its End Users, customers and third
parties that relate to any service, product or function provided or
contemplated under this Agreement, that to the maximum extent permitted
by Applicable Law, such Party shall not be liable to the End User, customer
or third party for (i) any loss relating to or arising out of this Agreement,
whether in contract, tort or otherwise, that exceeds the amount such Party
would have charged that applicable person for the service, product or
function that gave rise to such loss and (ii) consequential damages. To the
extent that a Party elects not to place in its tariffs or contracts such
limitations of liability, and the other Party incurs a loss as a result thereof,
such Party shall indemnify and reimburse the other Party for that portion of
the loss that would have been limited had the first Party included in its tariffs
and contracts the limitations of liability that such other Party included in its
own tariffs at the time of such loss.
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104.4

Item No. 6, Issue No. G-6 [Section 10.4.4]: Should the
Agreement expressly state that liability for claims or suits
for damages incurred by CLEC’s (or BellSouth’s)
customers/End Users resulting directly and in a reasonably
foreseeable manner from BellSouth’s (or CLEC's)
performance of obligations set forth in the Agreement are
not indirect, incidental or consequential damages

1] Nothing in this Section 10 shall limit a Party’s obligation to
1ndernmfy or hold harmless the other Party set forth elsewhere in this Agreement.
Except in cases of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages provided that neither the foregoing nor any other
provision of this Section 10 shall be deemed or construed as imposing any
limitation on the liability of a Party for claims or suits for damages incurred
by End Users of the other Party or by such other Party vis-a-vis its End
Users to the extent such damages result directly and in a reasonably
foreseeable manner from the first Party’s performance of services hereunder
and were not and are not directly and proximately caused by or the result of
such Party’s failure to act at all relevant times in a commercially reasonable
manner in compliance with such Party’s duties of mitigation with respect to
such damage. In connection with this limitation of liability, each Party recognizes
that the other Party may, from time to time, provide advice, make
recommendations, or supply other analyses related to the services or facilities
described in this Agreement, and, while each Party shall use diligent efforts in this
regard, the Parties acknowledge and agree that this limitation of liability shall
apply to provision of such advice, recommendations, and analyses.

Nothing in this Section 10 shall limit a Party’s obligation to
indemnify or hold harmless the other Party set forth elsewhere in this Agreement.
Except in cases of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages. In connection with this limitation of liability, each Party
recognizes that the other Party may, from time to time, provide advice, make
recommendations, or supply other analyses related to the services or facilities
described in this Agreement, and, while each Party shall use diligent efforts in this
regard, the Parties acknowledge and agree that this limitation of liability shall
apply to provision of such advice, recommendations, and analyses.
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10.5

13.1

Item No. 7, Issue No. G-7 [Section 10.5]: What should the
indemnification obligations of the parties be under this
Agreement?

£ si5io1t] Indemnification for Certain Claims. The Party providing
services hereunder, its Affiliates and its parent company, shall be indemnified,
defended and held harmless by the Party receiving services hereunder against any
claim for libel, slander or invasion of privacy arising from the content of the
receiving Party’s own communications. The Party receiving services
hereunder, its Affiliates and its parent company, shall be indemnified,
defended and held harmless by the Party providing services hereunder
against any claim, loss or damage to the extent arising from (1) the providing
Party’s failure to abide by Applicable Law, or (2) injuries or damages arising
out of or in connection with this Agreement to the extent caused by the
providing Party’s negligence, gross negligence or willful misconduct.

n] Indemnification for Certain Claims. The Party providing
services hereunder, its Affiliates and its parent company, shall be indemnified,
except to the extent caused by the providing Party’s gross negligence or
willful misconduct, defended and held harmless by the Party receiving services
hereunder against any claim, loss or damage arising from the receiving Party’s
use of the services provided under this Agreement pertaining to (1) claims for
libel, slander or invasion of privacy arising from the content of the receiving
Party’s own communications, or (2) any claim, loss or damage claimed by the
End User or customer of the Party receiving services arising from such
company’s use or reliance on the providing Party’s services, actions, duties,
or obligations arising out of this Agreement.

Item No. 9, Issue No. G-9 [Section 13.1]: Should a court of
law be included in the venues available for initial dispute
resolution?

on] Except as otherwise stated in this Agreement, the Parties
agree that if any dispute arises as to the interpretation of any provision of
this Agreement or as to the proper implementation of this Agreement, either
Party may petition the FCC, the Commission or a court of law for a
resolution of the dispute. Either Party may seek expedited resolution by the
Commission, and may request that resolution occur in no event later than
sixty (60) calendar days from the date of submission of such dispute. The
other Party will not object to such expedited resolution of a dispute. If the
FCC or Commission appoints an expert(s) or other facilitator(s) to assist in
its decision making, each party shall pay half of the fees and expenses so
incurred to the extent the FCC or the Commission requires the Parties to

4
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13.1

13.2

13.3

134

bear such fees and expenses. Each Party reserves any rights it may have to seek
judicial review of any ruling made by the FCC, the Commission or a court of law
concerning this Agreement. Until the dispute is finally resolved, each Party
shall continue to perform its obligations under this Agreement, unless the issue as
to how or whether there is an obligation to perform is the basis of the
dispute, and shall continue to provide all services and payments as prior to
the dispute provided however, that neither Party shall be required to act in any
unlawful fashion.

[B: ersion] Except for procedures that outline the resolution of
billing disputes which are set forth in Section 2 of Attachment 7 or as
otherwise set forth in this Agreement, each Party agrees to notify the other
Party in writing of a dispute concerning this Agreement. If the Parties are
unable to resolve the issues relating to the dispute in the normal course of
business then either Party shall file a complaint with the Commission to
resolve such issues or, as explicitly otherwise provided for in this Agreement,
may proceed with any other remedy pursuant to law or equity as provided
for in this Section 13.

Except as otherwise stated in this Agreement, or for such matters which lie
outside the jurisdiction or expertise of the Commission or FCC, if any
dispute arises as to the enforcement of terms and conditions of this
Agreement, and/or as to the interpretation of any provision of this
Agreement, the aggrieved Party, to the extent seeking resolution of such
dispute, must seek such resolution before the Commission or the FCC in
accordance with the Act. Each Party reserves any rights it may have to seek
judicial review of any ruling made by the Commission concerning this
Agreement. Either Party may seek expedited resolution by the Commission.
During the Commission proceeding each Party shall continue to perform its
obligations under this Agreement; provided, however, that neither Party shall be
required to act in an unlawful fashion.

Except to the extent the Commission is authorized to grant temporary
equitable relief with respect to a dispute arising as to the enforcement of
terms and conditions of this Agreement, and/or as to the interpretation of
any provision of this Agreement, this Section 13 shall not prevent either
Party from seeking any temporary equitable relief, including a temporary
restraining order, in a court of competent jurisdiction.

In addition to Sections 13.1 and 13.2 above, each Party shall have the right to
seek legal and equitable remedies on any and all legal and equitable theories
in any court of competent jurisdiction for any and all claims, causes of
action, or other proceedings not arising: (i) as to the enforcement of any
provision of this Agreement, or (ii) as to the enforcement or interpretation
under applicable federal or state telecommunications law. Moreover, if the
Commission would not have authority to grant an award of damages after

5
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issuing a ruling finding fault or liability in connection with a dispute under
this Agreement, either Party may pursue such award in any court of
competent jurisdiction after such Commission finding.

Item No. 12, Issue No. G-12 [Section 32.2]: Should the
Agreement explicitly state that all existing state and federal
laws, rules, regulations, and decisions apply unless
otherwise specifically agreed to by the Parties?

' oii] Nothing in this Agreement shall be construed to limit a
Party’s rights or exempt a Party from obligations under Applicable Law,
except in such cases where the Parties have explicitly agreed to an exception
to a requirement of Applicable Law or to abide by provisions which conflict
with and thereby displace corresponding requirements of Applicable Law.
Silence shall not be construed to be such an exemption to or displacement of
any aspect, no matter how discrete, of Applicable Law.

[BellSouth Version] This Agreement is intended to
memorialize the Parties’ mutual agreement with respect to their obligations
under the Act and applicable FCC and Commission rules and orders. To the
extent that either Party asserts that an obligation, right or other
requirement, not expressly memorialized herein, is applicable under this
Agreement by virtue of a reference to an FCC or Commission rule or order
or, with respect to substantive Telecommunications law only, Applicable
Law, and such obligation, right or other requirement is disputed by the other
Party, the Party asserting that such obligation, right or other requirement is
applicable shall petition the Commission for resolution of the dispute and the
Parties agree that any finding by the Commission that such obligation, right
or other requirement exists shall be applied prospectively by the Parties upon
amendment of the Agreement to include such obligation, right or other
requirement and any necessary rates, terms and conditions, and the Party
that failed to perform such obligation, right or other requirement shall be
held harmless from any liability for such failure until the obligation, right or
other requirement is expressly included in this Agreement by amendment
hereto.
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ATTACHMENT 2

NETWORK ELEMENTS AND OTHER SERVICES

Item No. 23, Issue No. 2-5 [Section 1.11.1]: What rates,
terms, and conditions should govern the CLECs’ transition
of existing network elements that BellSouth is no longer
obligated to provide as UNEs to other services?

[ Voision] In the event section 251 UNEs or Combinations are no longer
offered pursuant to, or are not in compliance with, the terms set forth in the
Agreement, including any transition plan set forth herein or established by
the FCC or Authority, BellSouth may provide notice ("'transition notice") to
<<customer_short_name>> identifying specific service arrangements (by
circuit identification number) that it no longer is obligated to provide as
section 251 UNEs and that it insists be transitioned to other service
arrangements. <<customer_short_name>> will acknowledge receipt of such
notice and will have 30 days from such receipt to verify the list, notify
BellSouth of initial disputes or concerns regarding such list, or select
alternative service arrangements (or disconnection).
<<customer_short_name>> and BellSouth will then confer to determine the
appropriate orders to be submitted (i.e., spreadsheets, LSRs or ASRs). Such
orders shall be submitted within 10 days of agreement upon the appropriate
method (i.e., spreadsheets, LSRs or ASRs) and such agreement shall not be
unreasonably withheld or delayed. There will be no service order, labor,
disconnection, project management or other nonrecurring charges associated
with the transition of section 251 UNEs to other service arrangements. The
Parties will absorb their own costs associated with effectuating the process
set forth in this section. In all cases, until the transition of any section 251
UNE to another service arrangement is physically completed (which, in the
case of transition to another service arrangement provided by an entity other
than BellSouth or one of its affiliates, shall be the time of disconnection), the
applicable recurring rates set forth in the parties' interconnection agreement
that immediately preceded the current Agreement or that were otherwise in
effect at the time of the transition notice shall apply.

In the event that <<customer_short_name>> has not
entered into a separate agreement for the provision of Local Switching or
services that include Local Switching, <<customer_short_name>> will
submit orders to either disconnect Switching Eliminated Elements or convert
such Switching Eliminated Elements to Resale within thirty (30) calendar
days of the last day of the Transition Period. If <<customer_short_name>>
submits orders to transition such Switching Eliminated Elements to Resale
within thirty (30) calendar days of the last day of the Transition Period,
applicable recurring and nonrecurring charges shall apply as set forth in the
appropriate BellSouth tariff, subject to the appropriate discounts described

7
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1.11.2

1.11.2.1

in Attachment 1 of this Agreement. If <<customer_short_name>> fails to
submit orders within thirty (30) calendar days of the last day of the
Transition Period, BellSouth shall transition such Switching Eliminated
Elements to Resale, and <<customer_short_name>> shall pay the applicable
nonrecurring and recurring charges as set forth in the appropriate BellSouth
tariff, subject to the appropriate discounts described in Attachment 1 of this
Agreement. In such case, <<customer_short_name>> shall reimburse
BellSouth for Iabor incurred in identifying the lines that must be converted
and processing such conversions. If no equivalent Resale service exists, then
BellSouth may disconnect such Switching Eliminated Elements if
<<customer_short_name>> does not submit such orders within thirty (30)
calendar days of the last day of the Transition Period. In all cases, until
Switching Eliminated Elements have been converted to Comparable Services
or disconnected, the applicable recurring and nonrecurring rates for
Switching Eliminated Elements during the Transition Period shall apply as
set forth in this Agreement. Applicable nonrecurring disconnect charges
may apply for disconnection of service or conversion to Comparable
Services.

Other Eliminated Elements. Upon the end of the Transition Period,
<<customer_short_name>> must transition the Eliminated Elements other
than Switching Eliminated Elements (“Other Eliminated Elements”) to
Comparable Services. Unless the Parties agree otherwise, Other Eliminated
Elements shall be handled in accordance with Sections 1.11.2.1 and 1.11.2.2
below.

<<customer_short_name>> will identify and submit orders to either
disconnect Other Eliminated Elements or transition them to Comparable
Services within thirty (30) calendar days of the last day of the Transition
Period. Rates, terms and conditions for Comparable Services shall apply per
the applicable tariff for such Comparable Services as of the date the order is
completed. Where <<customer_short_name>> requests to transition a
minimum of fifteen (15) circuits per state, <<customer_short_name>> may
submit orders via a spreadsheet process and such orders will be project
managed. In all other cases, <<customer_short_name>> must submit such
orders pursuant to the local service request/access service request
(LSR/ASR) process, dependent on the Comparable Service elected. For such
transitions, the non-recurring and recurring charges shall be those set forth
in BellSouth's FCC No. 1 tariff, or as otherwise agreed in a separately
negotiated agreement. Until such time as the Other Eliminated Elements are
transitioned to such Comparable Services, such Other Eliminated Elements
will be provided pursuant to the rates, terms and conditions applicable to the
subject Other Eliminated Elements during the Transition Period as set forth
in this Agreement.
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1.11.2.2

1.11.3

1.11.4

1.11.5

1.11.6

If <<customer_short_name>> fails to identify and submit orders for any
Other Eliminated Elements within thirty (30) calendar days of the last day of
the Transition Period, BellSouth may transition such Other Eliminated
Elements to Comparable Services. The rates, terms and conditions for such
Comparable Services shall apply as of the date following the end of the
Transition Period. If no Comparable Services exist, then BellSouth may
disconnect such Other Eliminated Elements if <<customer_short name>>
does not submit such orders within thirty (30) calendar days of the last day
of the Transition Period. In such case <<customer_short_name>> shall
reimburse BellSouth for laber incurred in identifying such Other Eliminated
Elements and processing such orders and <<customer_short_name>> shall
pay the applicable disconnect charges set forth in this Agreement. Until such
time as the Other Eliminated Elements are disconnected pursuant to this
Agreement, such Other Eliminated Elements will be provided pursuant to
the rates, terms and conditions applicable to the subject Other Eliminated
Elements during the Transition Period as set forth in this Agreement.

To the extent the FCC issues an effective Intervening Order that alters the
rates, terms and conditions for any Network Element or Other Service,
including but not limited to Local Switching, Enterprise Market Loops and
High Capacity Transport, the Parties agree that such Intervening Order
shall supersede those rates, terms and conditions set forth in this Agreement
for the affected Network Element(s) or Other Service(s).

Notwithstanding anything to the contrary in this Agreement, in the event
that the Interim Rules are vacated by a court of competent jurisdiction,
<<customer_short_name>> shall immediately transition Local Switching,
Enterprise Market Loops and High Capacity Transport pursuant to Section
1.11 through 1.11.2.2 above, applied from the effective date of such vacatur,
without regard to the Interim Period or Transition Period.

Notwithstanding anything to the contrary in this Agreement, upon the
Effective Date of the Final FCC Unbundling Rules, to the extent any rates,
terms or requirements set forth in such Final FCC Unbundling Rules are in
conflict with, in addition to or otherwise different from the rates, terms and
requirements set forth in this Agreement, the Final FCC Unbundling Rules
rates, terms and requirements shall supercede the rates, terms and
requirements set forth in this Agreement without further modification of this
Agreement by the Parties.

In the event that any Network Element, other than those already addressed
above, is no longer required to be offered by BellSouth pursuant to Section
251 of the Act, <<customer_short_name>> shall immediately transition such
elements pursuant to Section 1.11 through 1.11.2.2 above, applied from the
effective date of the order eliminating such obligation.
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1.7

2.12.1

Item No. 26, Issue No. 2-8 [Section 1.13]: Should BellSouth
be required to commingle UNEs or Combinations with any
service, network element or other offering that it is obligated
to make available pursuant to Section 271 of the Act?

~1011] BellSouth shall permit <<customer_short_name>> to
commmgle a UNE or Combination of UNEs with any wholesale service,
consistent with 47 C.F.R. 51.309(e). BellSouth shall perform the functions
necessary to commingle a UNE with any wholesale service, consistent with 47
C.F.R. 51.309(f).

[ ] Notwithstanding any other provision of this Agreement,
BellSouth will not commingle UNEs or Combinations of UNEs with any
service, Network Element or other offering that it is obligated to make
available only pursuant to Section 271 of the Act. Nothing in this Section
shall prevent <<customer_short_name>> from commingling Network
Elements with tariffed special access loops and transport services.

Item No. 36, Issue No. 2-18 [Section 2.12.1]: (A) How
should Line Conditioning be defined in the Agreement?

(B) What should BellSouth’s obligations be with respect to
line conditioning?

ision] BellSouth shall perform line conditioning in accordance
w1th FCC 47 C.F.R. 51.319 (a)(1)(iii). Line Conditioning is as defined in FCC
47 C.F.R. 51.319 (a)(1)(iii)(A). Insofar as it is technically feasible, BellSouth
shall test and report troubles for all the features, functions, and capabilities of
conditioned copper lines, and may not restrict its testing to voice transmission
only.

n] Line Conditioning is defined as a RNM that BellSouth
regularly undertakes to provide xDSL services to its own customers. This
may include the removal of any device, from a copper loop or copper sub-
loop that may diminish the capability of the loop or sub-loop to deliver high-
speed switched wireline telecommunications capability, including xDSL
service. Such devices include, but are not limited to; load coils, low pass
filters, and range extenders. Insofar as it is technically feasible, BellSouth shall
test and report troubles for all the features, functions, and capabilities of
conditioned copper lines, and may not restrict its testing to voice transmission
only.

Item No. 37, Issue No. 2-19 [Section 2.12.2]: Should the
Agreement contain specific provisions limiting the

10
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2.12.2

2.123

2.12.4

availability of load coil removal to copper loops of 18,000
feet or less?

¢l sioir] BellSouth will remove load coils on copper loops and sub loops
of any length at the rates set forth in Exhibit A.

BellSouth will remove load coils only on copper loops and
sub loops that are less than 18,000 feet in length. BellSouth will remove load
coils on copper loops and sub loops that are greater than 18,000 feet in length
upon <<customer_short_name>>’s request at rates pursuant to BellSouth’s
Special Construction Process contained in BellSouth’s FCC No. 2 as
mutually agreed to by the Parties.

Item No. 38, Issue No. 2-20 [Sections 2.12.3, 2.12.4]: Under
what rates, terms and conditions should BellSouth be
required to perform Line Conditioning to remove bridged
taps?

6] Any copper loop being ordered by <<customer_short_name>>

whlch has over 6,000 feet of combined bridged tap will be modified, upon request
from <<customer short_name>>, so that the loop will have a maximum of 6,000
feet of bridged tap. This modification will be performed at no additional charge
to <<customer_short name>>. Line conditioning orders that require the removal
of other bridged tap will be performed at the rates set forth in Exhibit A of this
Attachment.

] Any copper loop being ordered by

_name>> which has over 6,000 feet of combined bridged tap
will be modified, upon request from <<customer_short_name>>, so that the loop
will have a maximum of 6,000 feet of bridged tap. This modification will be
performed at no additional charge to <<customer_short_name>>. Line
conditioning orders that require the removal of bridged tap that serves no
network design purpose on a copper loop that will result in a combined level
of bridged tap between 2,500 and 6,000 feet will be performed at the rates set
forth in Exhibit A of this Attachment.

g ﬁiz 1i] <<customer short name>> may request removal of any
unnecessary and non-excessive bridged tap (bridged tap between 0 and 2,500 feet
which serves no network design purpose), at rates set forth in Exhibit A.

, ] <<customer_short_name>> may request removal of any
unnecessary and non-excessive bridged tap (bridged tap between 0 and 2,500 feet
which serves no network design purpose), at rates pursuant to BellSouth’s
Special Construction Process contained in BellSouth’s FCC No. 2 as
mutually agreed to by the Parties.
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52.6

52.6.1

Item No. 51, Issue No. 2-33 [Sections 5.2.6, 5.2.6.1]: (4)
This issue has been resolved.

(B) Should there be a notice requirement for BellSouth to
conduct an audit and what should the notice include?

(C) Who should conduct the audit and how should the audit
be performed?

e n] To invoke its limited right to audit, BellSouth will send a Notice
of Audlt to <<customer short name>>, identifying the particular circuits for
which BellSouth alleges non-compliance and the cause upon which BellSouth
rests its allegations. The Notice of Audit shall also include all supporting
documentation upon which BellSouth establishes the cause that forms the
basis of BellSouth’s allegations of noncompliance. Such Notice of Audit will
be delivered to <<customer short name>> with all supporting documentation
no less than thirty (30) calendar days prior to the date upon which BellSouth seeks
to commence the audit.

1] To invoke its limited right to audit, BellSouth will send a

N <<customer_ short name>> identifying the cause upon which
BellSouth rests its allegations. Such Notice of Audit will be delivered to
<<customer_short name>> no less than thirty (30) calendar days prior to the date
upon which BellSouth seeks to commence the audit.

i ctaion] The audit shall be conducted by a third party independent auditor
mutually agreed-upon by the Parties and retained and paid for by BellSouth.
The audit shall commence at a mutually agreeable location (or locations).

1] The audit shall be conducted by a third party independent
auditor retained and paid for by BellSouth. The audit shall commence at a
mutually agreeable location (or locations).
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10.10.1

ATTACHMENT 3

INTERCONNECTION

Item No. 63, Issue No. 3-6 [Section 10.11. 1 (KMC/XSP),
10.8.1 (NSC/NVX)]: Should BellSouth be allowed to charge
the CLEC a Transit Intermediary Charge for the transport
and termination of Local Transit Traffic and ISP-Bound
Transit Traffic?

G slon i] Each Party shall provide tandem switching and transport services
for the other Party’s Transit Traffic. Rates for Local Transit Traffic and ISP-
Bound Transit Traffic shall be the applicable Call Transport and Termination
charges (i.e., common transport and tandem switching charge; end office
switching charge is not applicable) as set forth in Exhibit A to this Attachment.
Rates for Switched Access Transit Traffic shall be the applicable charges as set
forth in the applicable Party’s Commission approved Interstate or Intrastate
Switched Access tariffs as filed and effective with the FCC or Commission, or
reasonable and non-discriminatory web-posted listing if the FCC or Commission
does not require filing of a tariff. Billing associated with all Transit Traffic shall
be pursuant to MECAB guidelines.

] Each Party shall provide tandem switching and transport
services for the other Party’s Transit Traffic. Rates for Local Transit Traffic and
ISP-Bound Transit Traffic shall be the applicable Call Transport and Termination
charges (i.e., common transport and tandem switching charges and tandem
intermediary charge; end office switching charge is not applicable) as set forth
in Exhibit A to this Attachment. Rates for Switched Access Transit Traffic shall
be the applicable charges as set forth in the applicable Party’s Commission
approved Interstate or Intrastate Switched Access tariffs as filed and effective with
the FCC or Commission, or reasonable and non-discriminatory web-posted listing
if the FCC or Commission does not require filing of a tariff. Billing associated
with all Transit Traffic shall be pursuant to MECAB guidelines.
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2552

2553

ATTACHMENT 6

ORDERING

Item No. 86, Issue No. 6-3 [Sections 2.5.6.2, 2.5.6.3]: (4)
This issue has been resolved. (B) How should disputes over
alleged unauthorized access to CSR information be handled
under the Agreement?

§1011] Notice of Noncompliance. If, after receipt of a requested LOA,
the requestmg Party determines that the other Party has accessed CSR information
without having obtained the proper end user authorization, or, if no LOA is
provided by the seventh (7th) business day after such request has been made, the
requesting Party will send written notice by email to all notice recipients
designated in the General Terms and Conditions to the other Party specifying
the alleged noncompliance.

] Notice of Noncompliance. If, after receipt of a requested
LOA, the requesting Party determines that the other Party has accessed CSR
information without having obtained the proper end user authorization, or, if no
LOA is provided by the seventh (7th) business day after such request has been
made, the requesting Party will send written notice by email to the other Party
specifying the alleged noncompliance.

I EC | Disputes over Alleged Noncompliance. In its written notice to
the other Party (with an additional copy to be sent by email to all notice
recipients designated in the General Terms and Conditions), the alleging Party
may state that additional applications for service may be refused, that any pending
orders for service may not be completed, and/or that access to ordering systems
may be suspended if such use is not corrected or ceased by the fifth (5th) calendar
day following the date of the notice. In addition, the alleging Party may, at the
same time, provide written notice (with an additional copy to be sent by email
to all notice recipients designated in the General Terms and Conditions) to
the person designated by the other Party to receive notices of noncompliance that
the alleging Party may terminate the provision of access to ordering systems to the
other Party and may discontinue the provisioning of existing services if such use
is not corrected or ceased by the tenth (10th) calendar day following the date of
the initial notice. BellSouth will not invoke any remedy specified in this
Section unless its allegations pertain to systemic rather than isolated
instances of unauthorized access to CSR information and unless it first
provides notice to the Commission of its intent to impose such remedies. If
the other Party disagrees with the alleging Party's allegations of unauthorized use,
the alleging Party shall not invoke any remedy specified in this paragraph and
shall instead proceed pursuant to the dispute resolution provisions set forth in the
General Terms and Conditions. All such information obtained through the process
set forth in this Section 2.5.5 shall be deemed Information covered by the
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2.6.5

Proprietary and Confidential Information Section in the General Terms and
Conditions of this Agreement.

[Bfélfyle” 10; Disputes over Alleged Noncompliance. In it’s written notice
to the other Party the alleging Party will state that additional applications for
service may be refused, that any pending orders for service may not be completed,
and/or that access to ordering systems may be suspended if such use is not
corrected or ceased by the fifth (5th) calendar day following the date of the notice.
In addition, the alleging Party may, at the same time, provide written notice by
email to the person designated by the other Party to receive notices of
noncompliance that the alleging Party may terminate the provision of access to
ordering systems to the other Party and may discontinue the provisioning of
existing services if such use is not corrected or ceased by the tenth (10th) calendar
day following the date of the initial notice. If the other Party disagrees with the
alleging Party’s allegations of unauthorized use, the alleging Party shall proceed
pursuant to the dispute resolution provisions set forth in the General Terms and
Conditions. All such information obtained through the process set forth in this
Section 2.5.5 shall be deemed Information covered by the Proprietary and
Confidential Information Section in the General Terms and Conditions of this
Agreement.

Item No. 88, Issue No. 6-5 [Section 2.6.5]: What rate should
apply for Service Date Advancement (a/k/a service
expedites)?

] Service Date
Advancement Charges (a.k.a. Expedites). For Service Date Advancement
requests by <<customer short name>>, Service Date Advancement charges will
apply for intervals less than the standard interval as outlined in Section 8 of the
LOH, located at http://interconnection.bellsouth.com/guides/html/leo.html. The
charges shall be as set-forth in Exhibit A of Attachment 2 of this Agreement and
will apply only where Service Date Advancement has been specifically requested
by the requesting Party, and the element or service provided by the other Party
meets all technical specifications and is provisioned to meet those technical
specifications. If <<customer_ short _name>> accepts service on the plant test date
(PTD) normal recurring charges will apply from that date but Service Date
Advancement charges will only apply if <<customer short name>> previously
requested the order to be expedited and the expedited DD is the same as the
original PTD.
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1.4

ATTACHMENT 7

BILLING

Item No. 97, Issue No. 7-3 [Section 1.4]: When should
payment of charges for service be due?

0 ¢rsion] Payment Due. Payment of charges for services rendered will be
due thlrty (30) calendar days from receipt or website posting of a complete
and fully readable bill or within thirty (30) calendar days from receipt or
website posting of a corrected or retransmitted bill in those cases where
correction or retransmission is necessary for processing and is payable in
immediately available funds. Payment is considered to have been made when
received by the billing Party.

Payment Due. Payment for billed services sent
electronically is due on or before the next bill date (Payment Due Date). If
<<customer_short_name>> does not receive BellSouth’s bill within eight (8)
days of the bill date <<customer_short_name>> may notify its BellSouth
billing contact. Upon BellSouth’s netification to <<customer_short_name>>
of a failure to receive a payment and <<customer_short_name>>’s
determination that the bill has not been received, <<customer_short_name>>
will inform BellSouth of the non-receipt of that particular bill. Although the
actual bill date on the bill will not change as a result of such notification by
<<customer_short_name>> or BellSouth’s notification to
<<customer_short_name>>, BellSouth shall waive late payment charges and
defer normal collections for such payment for thirty (30) days after
<<customer_short_name>>’s notification to BellSouth or BellSouth’s
notification to <<customer_short_name>>. Information required to apply
payments must accompany the payment including the Billing Account
Numbers (BAN) to which the payment is to be applied; the invoices paid; and
the amount to be applied to each BAN and invoice (Remittance Information).
Payment is considered to have been made when received by BellSouth.

Payment for billed services sent manually will be due on or before the next
bill date and is payable in immediately available funds. Payment is considered
to have been made when received by BellSouth.
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1.7.2

Item No. 100, Issue No. 7-6 [Section 1.7.2]: Should CLEC
be required to calculate and pay past due amounts in
addition to those specified in BellSouth’s notice of
suspension or termination for nonpayment in order to avoid
suspension or termination?

1E Zioi] Each Party reserves the right to suspend or terminate service for
nonpayment If payment of amounts not subject to a billing dispute, as described
in Section 2, is not received by the Due Date, the billing Party may provide
written notice to the other Party that additional applications for service may be
refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment of such amounts, as
indicated on the notice in dollars and cents, is not received by the fifteenth
(15th ) calendar day following the date of the notice. In addition, the billing
Party may, at the same time, provide written notice that the billing Party may
discontinue the provision of existing services to the other Party if payment of
such amounts, as indicated on the notice (in dollars and cents), is not received
by the thirtieth (30th ) calendar day following the date of the Initial Notice.

] ] BellSouth reserves the right to suspend or terminate service
for nonpayment. If payment of amounts not subject to a billing dispute, as
described in Section 2, is not received by the bill date in the month after the
original bill date, BellSouth will provide written notice to
<<customer_short_name>> that additional applications for service may be
refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment of such amounts, and all
other amounts not in dispute that become past due subsequent to the
issuance of the written notice (“Additional Amounts Owed”), is not received
by the (15th) calendar day following the date of the notice. In addition,
BellSouth may, at the same time, provide written notice that BellSouth may
discontinue the provision of existing services to <<customer_short_name>> if
payment of such amounts, and all other Additional Amounts Owed that
become past due subsequent to the issuance of the written notice, is not
received by the thirtieth (30th) calendar day following the date of the initial
notice. Upon request, BellSouth will provide information to
<<customer_short_name>> of the Additional Amounts Owed that must be
paid prior to the time periods set forth in the written notice to avoid
suspension of access to ordering systems or discontinuance of the provision of
existing services as set forth in the initial written notice.
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1.8.3

1.8.3.1

Item No. 101, Issue No. 7-7 [Section 1.8.3]: How many
months of billing should be used to determine the maximum
amount of the deposit?

[; T : é:ﬁ:] The amount of the security shall not exceed two (2) month’s
estimated billing for new CLECs or one and one-half month’s actual billing
under this Agreement for existing CLECs (based on average monthly billings
for the most recent six (6) month period). Interest shall accrue per the

appropriate BellSouth tariff on cash deposits.

The amount of the security shall not exceed two (2) month’s
estimated billing for new CLEC:s or actual billing for existing CLECs. Interest
shall accrue per the appropriate BellSouth tariff on cash deposits.

Item No. 102, Issue No. 7-8 [Section 1.8.3.1]: Should the
amount of the deposit BellSouth requires from CLEC be
reduced by past due amounts owed by BellSouth to CLEC?

1] The amount of security due from an existing CLLEC shall be
reduced by amounts due <<customer_short_name>> by BellSouth aged over
thirty (30) calendar days. BellSouth may request additional security in an
amount equal to such reduction once BellSouth demonstrates a good
payment history, as defined in Section 1.8.5.1, and subject to the standard set
forth in Section 1.8.5.

The amount of the security due from
<<customer_short_name>> shall be reduced by the undisputed amounts due to
<<customer_short name>> by BellSouth pursuant to Attachment 3 of this
Agreement that have not been paid by the Due Date at the time of the request
by BellSouth to <<customer_short name>> for a deposit. Within ten (10)
days of BeliSouth's payment of such undisputed past due amounts to
<<customer_short_name>>, <<customer_short_name>> shall provide the
additional security necessary to establish the full amount of the deposit that
BellSouth originally requested.
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1.8.6

Item No. 103, Issue No. 7-9 [Section 1.8.6]: Should
BellSouth be entitled to terminate service to CLEC pursuant
to the process for termination due to non-payment if CLEC
refuses to remit any deposit required by BellSouth within 30
calendar days?

A

e f‘;",,’é‘f*é}g] In the event <<customer_ short name>> fails to remit to
BellSouth any deposit requested pursuant to this Section and either agreed to by
<<customer_short_name>> or as ordered by the Commission within thirty
(30) calendar days of such agreement or order, service to
<<customer_short_name>> may be terminated in accordance with the terms of
Section 1.7 and subtending sections of this Attachment, and any security deposits
will be applied to <<customer_short name>>'s account(s). Any disputes
regarding deposit amounts requested by Bellsouth shall be addressed as set

forth in Section 1.8.7 below.

] Subject to Section 1.8.7 following, in the event
<<customer short_name>> fails to remit to BellSouth any deposit requested
pursuant to this Section within thirty (30) calendar days of
<<customer_short_name>>’s receipt of such request, service to
<<customer_short_name>> may be terminated in accordance with the terms of
Section 1.7 and subtending sections of this Attachment, and any security deposits
will be applied to <<customer_short name>>'s account(s).
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SUPPLEMENTAL ISSUES
(ATTACHMENT 2)

Item No. 108, Issue No. S-1: How should the final FCC
unbundling rules be incorporated into the Agreement?

Language to be provided by the Parties.

Item No. 109, Issue No. S-2: (4) How should any intervening
FCC Order adopted in CC Docket 01-338 or WC Docket 04-
313 be incorporated into the Agreement? (B) How should
any intervening State Commission order relating to
unbundling obligations, if any, be incorporated into the
Agreement?

Language to be provided by the Parties.

Item No. 110, Issue No. §-3: If FCC 04-179 is vacated or
otherwise modified by a court of competent jurisdiction, how
should such order or decision be incorporated into the
Agreement?

Language to be provided by the Parties.

Item No. 111, Issue No. S-4 What post Interim Period
transition plan should be incorporated into the Agreement?

Language to be provided by the Parties.

Item No. 112, Issue No. S-5: (A) What rates, terms and
conditions relating to switching, enterprise market loops
and dedicated transport were “frozen” by FCC 04-179?
(B) How should these rates, terms and conditions be
incorporated into the Agreement?

Language to be provided by the Parties.
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ltem No. 113, Issue No. S-6: (A) Is BellSouth obligated to
provide unbundled access to DSI loops, DS3 loops and
dark fiber loops? (B) If so, under what rates, terms and
conditions?

Language to be provided by the Parties.

ltem No. 114, Issue No. S-7: (4) Is BellSouth obligated to
provide unbundled access to DSI dedicated transport, DS3
dedicated transport and dark fiber transport? (B) If so,
under what rates, terms and conditions?

Language to be provided by the Parties.
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